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INTRODUCTORY NOTE TO SERIES. 



Two of the unavoidable evils against which man has 
to struggle in his pilgrimage through this world are his 
Doctor and his Lawyer. The impregnability of the 
former's position is based on the mystery which has 
always surrounded his art. Those wonderful Latin 
symbols have always proved a terror to the iminitiated. 
Every attempt to expound in simple language the 
secrets of Medical Science has ended in increased work 
for the doctor and a bigger bill to pay. In matters 
legal, a somewhat similar state of things exists. No 
layman ever thinks of attempting to decipher those 
weird-looking documents called "Titles." Such mys- 
teries require an expert, and it will be found in most 
cases less expensive in the long run, when legal diffi- 
culties arise, to at once consult a Solicitor. But there 
are many of the simpler parts of legal procedure which 
can perfectly well be put before the attention of the 
layman. Many of these concern matters of every-day 
life; and it is the intention of the Publisher in this 
series of handbooks to place before his readers in the 
simplest language a summary of the laws relating to 
such subjects as " Husband and Wife '* — " Landlord and 
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Tenant " — " Master and Servant," &c. Every technical 

expression will be avoided, or else explained; and, as 

careful attention will be devoted to stating what is the 

latest deliverance on any point,, the reader will thus be 

rendered capable of forming a fairly accurate idea of 

what, in certain circumstances, his course of action 

should be as long as he thinks fit to conform to the 

laws of his country. 

A. M'N. 

Edinburgh, 16th March 1895. 



NOTE TO NUMBER III. 



In the first number of the present Series the main 
features of the law relating to Husband and Wife were 
dealt with. In the second number the law relating to 
Landlord and Tenant, in so far as bearing upon leases 
of Urban tenements, was considered. We now proceed 
to a consideration of the law relating to Wills and 
Succession. 

We are daily and continually being reminded of the 
certainty of death as well as of the uncertainty of the 
time thereof, and the consequent duty of everyone to 
leave his worldly matters so regulated that when he is 
called upon to answer " adsum ** to the universal roll- 
call, these matters will be settled as if he had been in 
life and present at the distribution. It can be no com- 
fort to a man when he is racked with the pains or har- 
assed with the anxious forebodings of a death-bed — when 
the dreams of worldly ambitions are all dissipated — 
when before him lies the unknown, the unexplored, 
and the unseen world — to know that he leaves his 
worldly aflfairs in confusion or to the disposal of the 
law, and that his means may pass into hands for which 
they were never destined, or be employed for purposes 
he never intended, and all of which might have been 
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prevented if he had left in the proper form, the written 
manifestations of his WilL It is the intention of the 
author in the present Number to deal with the leading 
features of the law with regard to (1) the requisites of 
a valid Will and who may make one, (2) the extent to 
which a person can regulate the succession to his or her 
property by Will, (3) how the law disposes of the 
property of a deceased person in the event of no valid 
Will having been left, (4) donations made by persons 
during their lifetime, (5) the duties, powers, and re- 
sponsibilities of trustees and executors, (6) the special 
provisions enacted as to the disposal of money lodged 
in Savings Banks, and (7) the Government Duties pay- 
able ID respect of the value of estates left by deceased 
persons. In the Appendix there will be found a table 
showing the persons among whom the moveable property 
of a person dying without a Will is divisible. 

Considering the importance and magnitude of the 
law relating to Wills and Succession, it is impossible 
within the limits of this work to do more than deal 
generally with the subject ;- but it is hoped that the 
volume will at least prove of some assistance in enabling 
readers to form a correct idea as to the present state of 
the law with regard to the disposal and management of 
estates left by deceased persons. 

A. M^N. 

Edinburgh, September 1896. 
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CHAPTEE I. 

WILLS AND HOW TO MAKE THEM. 

FAMILY quarrels and misunderstandings are at all 
times bitter and unpleasant, but there are none so 
bitter or so enduring as those occasioned by the strife 
which not unfrequently arises over the division of the 
property of a deceased relative, when that person has 
left no Will or other writing regulating the succession 
thereto. It is the privilege of every one, to some 
extent at least, to bequeath his property to whom 
he pleases. To put off making a will until sickness 
and the hand of death are upon one evinces either 
cowardice or reprehensible neglect. When a person is 
in sound bodily health and in the enjoyment of the 
free use of all his faculties is indeed the best and 
safest time to make a will. The person disposing of 
his or her property by will is usually referred to in this 
work as the testator. 

The mere making a will does not dispossess the 
testator of the use of his means or property, and it 
is only on that property which is his at the time of 
death that a will can have any bearing. It is in the 
power of a testator up to the last moment of his life 

A 
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to alter or revoke his will. "No person," says one 
writer, " desirous of leaving behind him the character 
of a just, kind, and wise member of society, should 
delay or defer to perform the simplest and most easy 
act of human obligation — that of disposing of his pro- 
perty in the way which he wishes, and in which it 
ought to descend." Over and above the incumbent 
duty of everyone who has property to leave to make 
his or her will, it is right to point out that by so doing 
needless expense and trouble, as shall be afterwards 
explained, are thereby avoided. 

The following sage advice, given by a learned writer, 
should be kept in view by all persons when proceed- 
ing to make their will. "But when you make your 
will strive to be at peace with all men. Make it not 
in a fit of caprice or during an hour of anger. It is 
an act of duty, and the mind should be wholly 
governed by a sense of justice. The will of a man is 
his voice from the grave, and should be wholly free 
from passion or injustice; for testamentary succes- 
sion, while it aflfords scope for the pure and honest 
desires of the testator, should never be employed in 
pique or spleen to destroy the natural rights of 
relationship, or to convert a will into a perpetual 
memorial of the passion and prejudice of the testator." 

Requisites of wills. — A will, although one of 
the most important deeds that can be granted by any 
person, is nevertheless one of the most simple. A 
person has a right to dispose of all his property, and 
to say how it shall be dealt with after his death, 
within, of course, the rules of law (for which, see 
p. 20). So long as anyone indicates a clear purpose in 
an intelligible document, effect will be given to it. It 
does not matter how inelegant or how grammatically 
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imperfect a testator's language may be, if it can fairly 
be construed to mean that he bequeaths certain sums 
of money to certain individuals sufficiently designed 
in the writing itself, the bequest is valid. The law 
on the subject has thus been stated: — "The law has 
not made it requisite to the validity of a will that it 
should assume any particular form, or be couched in 
language technically appropriate to its testamentary 
character. It is sufficient that the instrument, how- 
ever irregular in form or inartificial in expression, 
discloses the intention of the maker respecting the 
posthumous destination of his property; and if this 
appear to be the nature of its contents, any contrary 
title or designation which he may give to it will be 
disregarded " {Jarman on Wills, 3rd edition, p. 13). 

Who may make a will. — Every person who is 
of full age — that is, who has arrived at the age of 
twenty-one years complete, and who is subject to no 
legal incapacity — ^has the right to make a will regulat- 
ing, so far as may be lawfully done, the succession to 
his or her means and estate, both heritable and move- 
able. An insane person or an idiot cannot make a 
valid will, and the like remark applies to every case 
of mental imbecility. A married woman may make 
a will without the consent of her husband, or even in 
direct violation of his wishes. Minors — that is, persons 
in the case of males of the age of fourteen, and in the 
case of females of the age of twelve, and till they reach 
twenty-one years of age — may make a will disposing 
of their moveable property without the consent of 
their curators, but even with their consent they cannot 
dispose of their heritable property ; " for in order to 
alter the legal succession of heritage, there must be a 
deliberate animus in the granter of the deed, which 
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cannot be presumed in a minor." Pupil children — 
that is, children in the case of males till they arrive 
at the age of fourteen, and in the case of females till 
they arrive at the age of twelve — cannot make a valid 
wiU. 

Deaf and dumb persons. — Wills by such persons are 
valid. 

Blind persons. — Such persons may competently 
make their own will, or even subscribe a will made 
on their behalf by another person. As it is obvious, 
however, that this latter course admits of fraud, it is 
advisable that the wills of such persons should be 
executed on their behalf by a Notary Public, a Justice 
of the Peace, or a Parish Minister, in the manner 
pointed out on p. 15. 

Wills by persons unable to read or write. — Such 
persons may validly make a will, but the will must 
be signed for them in the manner directed on p. 15. 

How a will may be set aside. — Apart altogether 
from questions of jus relictce and legitim, which are 
elsewhere considered (see p. 21), a will may be set 
aside, and the succession to the deceased's estate 
regulated as if the writing in question had never 
been signed, by any person having an interest to do 
so, if he can establish any one of the following points, 
viz. : (1) that at the time of the signing of the will the 
testator was insane or was an idiot, (2) that at the 
time of signing he was not in a sound disposing mind, 
or (3) that the will was procured by deception and 
fraud. 

Insanity of testator. — Questions regarding the testa- 
mentary capacity of a testator, where the testator has 
been affected with insanity, are always attended with 
difficulty. When it is proved that insanity or un- 
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soundness of mind has onee existed, it is often a 
matter of extreme delicacy to determine whether the 
testator had recovered at or prior to the date of the 
deed, or whether his incapacity had ceased temporarily 
or permanently to such an extent as to give validity 
to his testamentary disposition. The execution of a 
will must be the intelligent act of the testator at the 
moment of his signing the will. An intention at any 
former period to make a will in favour of certain 
individuals cannot, as it were, be transferred to the 
moment of the signing of the will. At the time of 
signing, the testator must be possessed of and exercis- 
ing a sound disposing mind, capable of acting intel- 
ligently — a mind not open to be misled by insane 
delusions of a kind calculated to interfere with the 
rational exercise of its faculties. A man having been 
at one time insane will not prevent a will executed by 
him in a lucid interval taking eflfect. Thus it has been 
decided that a will executed by a person in a lucid 
interval was good and efifectual though he was at the 
time in a lunatic asylum, and had been there for 
years. 

Partial unsoundness of mind. — Partial unsoundness 
of mind not affecting the general faculties, and not 
operating on the mind of the testator in regard to the 
particular testamentary disposition, is not sufficient to 
■deprive him or her of the capacity to make a valid 
will. 

Insanity after making will. — Where a person be- 
comes insane after he has made a will, his subsequent 
insanity in nowise affects the validity of the will. 

Aged imbecility. — When a person has reached such 
an age that his mental faculties are impaired, and he 
is unable to give proper instructions for the execution 
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of his will, any testamentary writing executed by him 
is liable to be set aside; but very strong proof is 
required of such mental incapabilities before a Court 
will set aside a will. The age of the person is imma- 
terial. The issue to be determined is, was the person 
at the time of the signing of the will in such a state 
that he was unable to understand what he was doing. 
If this cannot be established, the deed will receive 
effect. 

Will must be in writing — ^Verbal legacy. — It 
is essential that the will of a person be in writing, 
and subscribed by him. No stamp duty is required. 
According to the law of Scotland, a verbal will dispos^ 
ing of a person's whole estate is inefifectual. The 
verbal nomination of an executor is of no effect. A 
person may, however, verbally bequeath a legacy ta 
the extent of £100 Scots — that is, £8, 6s. 8d. sterling — 
but of no higher sum. If the legacy exceed this sum,, 
it is good to that extent, but no more. 

Effect of condition in will restricting marriage 
of children, and of other conditions which the 
law regards as of no avail. — A condition by a 
parent in his will that a child is to receive no benefit 
under his settlement unless such child marries a par- 
ticular person, or marries only with the consent of the 
trustees under the settlement, or other similar condi- 
tion, is not binding. In such a case, although the child 
disregards the condition, he is nevertheless entitled to 
receive the same benefit under the settlement as if he 
had fulfilled it. 

A condition by a father in his settlement that a 
child was to forfeit certain benefit conferred in the 
will if such child resided with the mother has been 
decided by the Court to be of no effect, so long as th& 



WILLS AND HOW TO MAKE THEM, 



character of the mother is irreproachable. In dis- 
posing of the case, Lord President Boyle said : " This is 
certainly and most happily an unusual case. If this 
is not a condition contra bonos mores (against good 
morals or good conduct), it is impossible to say what 
is such a condition. It is admitted that there is not 
the least ground for any insinuation against the 
maternal conduct of the pursuer's mother. Taking 
it for the fact that her conduct has been perfectly 
irreproachable, I hold that there is not the least 
reason for thinking that this young lady, if left under 
her management, would sufifer any moral contamina- 
tion from her society. I think, therefore, that there 
cannot be the least difficulty in holding that this 
condition is contra bonos mores. I deny that any 
parent is entitled to dissolve the obligations under 
which the child lies to the other parent. A father 
has no title to say to his child, *You forfeit your 
rights from me if you do not cease to discharge your 
duties to your mother.* While there is an express 
command of Almighty God, ' Thou shalt honour thy 
father and thy mother,' I hold that such a condition 
as this, whatever equivalent may be held out as its 
reward, is directly contra bonos mores, and contrary to 
the best interests of society." In the case referred to, 
the daughter was found entitled to the benefits pro- 
vided for her in the settlement of her father while 
disregarding the conditions made by him. 

Conditions made by 'person other than a parent. — If 
conditions such as the foregoing are made by persons 
other than parents, the conditions are valid, and the 
legatee is not entitled to the benefits provided for by 
the settlement unless on the conditions therein stated. 
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Forms of Wills. 

The following are a few forms of wills which in 
ordinary circumstances may be used by persons who 
desire to make their own will without the assistance 
of a solicitor. Here, however, we desire to give a 
warning. Where a person is possessed of considerable 
means, and wishes to regulate the succession thereto 
to a series of heirs, or where there is any complica- 
tion or diflSiculty in regard to the title xmder which 
the property is held, a solicitor ought always to be 
employed. Legal difficulties have to be overcome or 
guarded against, and the assistance of a solicitor is in 
such circumstances a valuable safeguard. The cost 
of making a will should seldom exceed fifteen guineas, 
and as this is a trifling amount compared with the 
expense incurred in litigation which it may ultimately 
avoid, it will be admitted that the lawyer's fee is well 
spent. 

Form No. I. 

Will of a Person who leaves all his Property to his 
Wife. It is to be noted, in connection with this 
form, that if the testator dies leaving children 
they could claim their legitim. (For amount 
thereof, see p. 21.) Names are inserted in the 
forms given for the sake of clearness. 

I, James Brown, residing at 4 Calton Street, Glas- 
gow, for settling the succession to my means and pro- 
perty after my death, Do hereby leave and bequeath 
all my estate, of every kind and description and 
wherever situated, belonging or due to me at the 
time of my death, to my wife, Mary Neilson or 
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Brown. And I appoint the said Mary Neilson or 
Brown to be my executor. In witness whereof these 
presents are written by my own hand, and subscribed 
by me at Glasgow this 1st day of June 1896. 

James Brown. 

Where the will is not written by the testator, but 
by some other person on his behalf, after the words 
"" In witness whereof " in the form above, the follow- 
ing] is the proper manner of completing the deed : — 
^* these presents written by John Smith, clerk, resid- 
ing in Calton Street, Glasgow, are subscribed by me 
a-t Glasgow this 1st day of June 1896, before these 
witnesses, the said John Smith and Mary Graham, 
domestic servant, 4 Calton Street, Glasgow." 

James Brown. 
John Smith, Witness, 

Mary Graham, Witness, 

(Note. — The instructions for signing deeds given 
at p. 12 should be carefully read.) 

Form No. II. 

Short form of Will bequeathing Legacies and dispos- 
ing of remainder of Estate. 

I, James Brown, residing at 4 Calton Street, Glas- 
gow, for settling the succession to my means and pro- 
perty after my death. Do hereby assign and convey 
the same to my nephew, John Archibald, residing at 
four Bridge Street, Stirling, but that always in trust 
for the following purposes, viz. : — (First) For payment 
of my just and lawful debts, sick-bed and funeral 
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expenses, and the expenses of executing this trust. 
(Second) I direct my said trustee, so soon as he con- 
veniently can do so, to make payment of the following 
legacies, all free of legacy duty,^ viz. : — To my nephew,. 
James Archibald, the sum of One hundred pounds, 
and in the event of his predeceasing me, then to his 
lawful children equally among them (or otherwise as 
may he desired). (Any further pecuniary gifts will 
here be set forth in the same manner.) (Third) I 
direct my said trustee to hand over to my niece, Mary 
Archibald, as her own absolute property, my whole 
household furniture, plate, jewellery, and plenishings 
of every kind that may belong to me at the time of 
my death. (Fourth) As regards the remainder of my 
estate, I bequeath it to my nephew the said John 
Archibald. And I nominate and appoint the said 
John Archibald to be my executor. In witness 
whereof. 

Note. — The will must be signed and completed as 
in Form No. I. 

Form No. III. 

Form of Will appointing Trustees, bequeathing 
Legacies, and disposing of remainder of Estate 
to Wife and Children in satisfaction of their 
legal rights. (For legal rights and satisfac- 
tion thereof, see p. 21.) 

I, James Brown, residing at 4 Calton Street, Glas- 
gow, for settling the succession to my means and pro- 
perty after my death, Do hereby assign, dispone, and 

1 Where it is desired that the legatee should pay the legacy duty 
the words in italics will be omitted. See p. 63. 
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make over to and in favour of my wife, Mary Neilson 
or Brown; John Smith, merchant, Glasgow; Allan 
Wilson, farmer, West Kilbride; and Peter Walker, 
writer, Glasgow, and the survivors or survivor, 
acceptors or acceptor of them, and to their or his 
assignees, the major number surviving, accepting, 
and acting being always a quorum, my whole means 
and estate, heritable and moveable, of whatsoever 
kind and description, and wherever situated, belong- 
ing or due to me at the time of my death, but in 
trust always for the ends, uses, and purposes follow- 
ing : — (First) For payment of all my just and lawful 
debts, sick-bed and funeral expenses, and the expenses 
of executing this trust. (Second) My said trustees 
shall, so soon as they conveniently can, pay the 
following legacies, all free of legacy duty^\ To my 
sister, Agnes Brown, the sum of One hundred pounds, 
and in the event of her predeceasing me, then to my 
brother, Andrew Brown, whom failing, to his children 
equally among them. (Other legacies should follow 
in similar terms.) (Tliird) My said trustees shall, 
within one month after my death, pay to my widow 
the sum of for mournings and other necessary 

expenses. (Fourth) My said trustees shall pay to my 
widow an annuity of during all the days and 

years of her life, payable said annuity at two terms in 
the year, Whitsunday and Martinmas, beginning the 
payment thereof at the first term of Whitsunday or 
Martinmas that shall occur after my death. This 
annuity I hereby declare to be strictly alimentary, 
and not to be affectable by my said widow's debts or 
deeds, or the diligence of her creditors. (Fifth) My 

^ Where it is desired that the legatee should pay the legacy duty 
the words in italics will be omitted. 
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said trustees shall hold and apply the rest, residue, 
and remainder of my means and estate for behoof of 
my whole children, share and share alike, the issue 
of any child predeceasing me taking equally among 
them the share his or her parent would have taken 
on survivance. Declaring, however, that the shares of 
my sons shall only be payable to them on their 
attaining majority ; and in the case of daughters, on 
their attaining majority or being married, whichever 
of these events shall first happen. My said trustees 
are hereby empowered to apply towards the mainten- 
ance and education of my said children so much of 
their respective shares as my trustees shall think fit. 
I hereby provide that the foregoing provisions in 
favour of my wife and children shall be accepted by 
them in full satisfaction and settlement of all claims 
of terce,y?^ relictce, or legitim which they could claim 
by or through my decease. And I appoint my said 
trustees to be my executors. And I confer upon my 
said trustees and their foresaids the whole powers, 
privileges and immunities usually conferred upon 
testamentary trustees.^ In witness whereof. 

Note. — The will must be signed and completed as 
in Form No. I. 

Signing of wills. — (1) Holograph wills, that 
is, wills wholly or in the essential parts written and 
subscribed by the testator. Such wills have special 
privileges attaching to them, for the reason that they 
are the less liable to be forged than the mere signature 
by the testator of a will written for him by another 
person, and because writing and signing a deed is 

^ See Duties and Responsibilities of Trustees, p. 64. 
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stronger evidence of intention to make the deed than 
the signing of a document written by another. The 
will, however, must be signed by the testator, but no 
witnesses are required to attest his signature. It is 
settled law that a document, though holograph of the 
supposed testator, and though it has his name written 
in his own handwriting at the beginning of the deed, 
or even in the middle of it, will not receive effect as a 
testamentary document unless it is also subscribed by 
him. This was decided in a case where, on the back 
of two deposit receipts in his name and payable to 
him, a Mr Lewis Shedden wrote the following note : — 
" Mr Lewis Shedden, I leave this to my sister, Janet 
Shedden." In this case the Court decided that such 
a note could not receive effect as a testamentary writ- 
ing, and that Janet Shedden had no preferable right 
to the money represented by the receipts in a com- 
petition with the executors of the deceased. It is 
incompetent in such a case to prove by witnesses 
that, although the document was unsubscribed, it 
was nevertheless intended by the deceased to receive 
effect. A will should be dated, and by an Act of 
Parliament it is provided that every holograph writ- 
ing of a testamentary character is, in the absence 
of evidence to the contrary, deemed to have been 
executed or made of the date it bears. 

(2) Wills written by other person for 
testator's signature. — A will may be either wholly 
written, printed, lithographed, or engraved ; or partly 
in one or partly another of these ways. In order that 
the will may be received as the genuine act of the 
testator, it is necessary that certain formalities should 
be complied with, and these are as follows : — The will 
must be signed by the granter before two witnesses, 
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male or female, above the age of fourteen, and subject 
to no legal incapacity. The witnesses should see the 
person sign his name, or at least hear him acknowledge 
that the signature to the deed is his. No special form 
of acknowledgment is required, but the witnesses 
should receive from the granter a suificient acknow- 
ledgment of his signature in whatever form that 
acknowledgment may be made. The following would 
be sufficient : — " That is my signature," pointing to it. 
Although it is not absolutely necessary, it is advisable 
that no person having an interest in the deed should 
be a witness, but a deed will not be declared invalid 
because the witnesses are interested in it. The 
circumstance, however, that a witness has an interest 
in the deed may be most material when the deed is 
sought to be set aside upon grounds other than those 
of the witnesses. If there is any doubt about the deed 
being the true expression of the mind and will of the 
testator, or if it is suggested that the deed has been 
unduly obtained by entreaty or importunity, then 
the circumstance of the deed having been witnessed 
by an interested person will be most important for 
the judge or jury to consider at the trial. The 
signature may be in pencil or ink, " as the law does 
not prescribe the material with which a person is 
to sign his name, and it is his signature equally 
in perishable pencil writing as in imperishable ink." 
The person whose will it is must sign each sheet, 
but preferably each page, of the deed. It does not 
invalidate the deed that the maker was assisted in 
his subscription by having his hand held above the 
wrist, the hand not having been led in the formation 
of the letters. The witnesses sign the last page only, 
and add the word witness after their respective 



WILLS AND HOW TO MAKE THEM. 15 

signatures. At the end of the will a clause is in- 
serted, known as the " testing clause. " This clause 
usually sets forth the following particulars regarding 
the execution of the deed : — (1) The name and designa- 
tion of the writer or the person who has filled in 
the blanks in a printed form ; (2) the place and date 
of signing; and (3) the names and designations of 
the witnesses. The names and designations of the 
witnesses need not be inserted in the testing clause, 
provided their designations are appended to or follow 
their subscription. Such designations may be so 
appended or added at any time before the will is 
recorded in any Eegister for preservation, or is 
founded on in any Court,' and need not be written 
by the witnesses themselves. The form of a testing 
•clause is given at p. 9 in the first form of will, 
beginning with the words, *'In witness whereof." 

Signing by initials. — If it can be proved that a 
person's usual mode of subscribing is by initials, and 
that the initials to the deed are his, the deed will be held 
valid. In an important deed, however, such as a will, 
the full signature of the testator should always be given. 

Signing by mark. — A deed executed by the 
granter's mark is not valid, the proper course being 
to have it executed by a Notary Public, a Justice of 
the Peace, or a Parish Minister on his behalf (see p. 16). 

Signing by stamp. — Execution by a stamp bear- 
ing a person's name is invalid. 

Persons unable to write, — With regard to persons 
who from any cause, such as bodily infirmity or 
never having been taught, are unable themselves to 
sign their will, such persons' wills may be validly 
executed on their behalf by one Notary Public, a Justice 
of ^the Peace, or a Parish Minister in his own Parish 
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subscribing the same for tbem, in their presence, and 
by their authority, without the ceremony of touching 
the pen, all before two witnesses. The following is 
the docquet which the Notary Public, Justice of the 
Peace, or Parish Minister requires to append to his 
signature, as attesting the authority given to him, and 
the subscription of the deed: — 

'* By authority of the- above named and designed A. 
B., who declares that he cannot write, on account of 
sickness and bodily weakness [or never having been 
taught, or otherwise as the case may 6e], I, C. D. [design 
him], notary public [o?' justice of peace for the county 
of {name it), or, as regards mils or other testamentary 
writings executed by a Parish Minister as notary jmhlic 
in his own parish, minister of the parish of (name it)], 
subscribe these presents for him, he having authorised 
me for that purpose, and the same having been pre- 
viously read over to him, all in presence of the 
witnesses before named and designed, who subscribe 
this docquet in testimony of their having heard [or 
seen] authority given to me as aforesaid, and heard 
these presents read over to the said A. B. 

(Signed) C. D., Notary Public. 

or Justice of the Peace. 

or Parish Minister. 
E. F., Witness. 
G. H., Witness." 



It is proper to add that the docquet above given 
requires to be in the handwriting of the Notary 
Public, Justice of the Peace, or Parish Miuister. 

A Parish Minister has no power to sign a will for 
any person except in his own Parish. 
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Alterations, additions, or deletions on will as 
originally written. — Where there is a regularly- 
executed will of the testator, either holograph or 
formally executed, having pencil alterations thereon 
in the handwriting of the testator, such alterations 
will be held to be merely deliberative, and will not 
receive effect, unless there is evidence to show that 
they express the final intention of the testator. The 
general efifect to be given to alterations, additions, or 
deletions made on a Will by the testator underwent 
consideration in a case decided in 1888, and the law 
was thus stated by Lord McLaren : — " (1) If a will or 
codicil is found with the signature cancelled, or lines 
drawn through the dispositive or other essential 
clause of the instrument, then on proof that the 
cancellation was done by the testator himself, or by 
his order, with the intention of revoking the will, the 
will is to be held as revoked; otherwise it is to be 
treated as a subsisting will. (2) If a will or codicil is 
found with one or more of the legacies or particular 
provisions scored out, that raises no case for inquiry 
as to the testator's intention to revoke the instrument 
in whole ; a question is raised only as to his intention 
to revoke the particular provision, which will not be 
held to have been revoked unless upon evidence that 
the scoring was done by the testator himself, or by 
his direction, with the intention of revoking the clause, 
and the authentication of the deletion by the testator's 
initials is suflScient evidence of such intention. (3) 
Marginal or interlineal additions apparently in the 
testator's handwriting will not be held part of the 
instrument unless authenticated by his signature or 
initials, for until such authentication, he cannot be 
supposed to have finally resolved to make the addi- 

B 
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tion. (4) When a will or codicil contains words scored 
out and others inserted in their place, the cancellation 
is conditional on the substituted words taking effect, 
so that, if the substituted words are rejected for want 
of authentication, the will is to be read as if there had 
been no deletion/' 

Informalities in regard to signing of Will. — By the 
Conveyancing (Scotland) Act of 1874, it is provided 
that " No deed, instrument, or writing subscribed by 
the granter or maker thereof, and bearing to be 
attested by two witnesses subscribing, and whether 
relating to land or not, shall be deemed invalid or 
denied effect according to its legal import because of 
any informality of execution, but the burden of prov- 
ing that such deed, instrument, or writing so attested 
was subscribed by the granter or maker thereof and 
by the witnesses by whom such deed, instrument, or 
writing bears to be attested, shall lie upon the party 
using or upholding the same/' 

Codicils or additions to wills. — A person may 
make one or any number of Codicils to his Will, 
altering or varying the original terms of it. It is 
preferable that the Codicils be appended to the original 
document, but they will receive equal efifect if they are 
written upon separate sheets. 

Execution of Codicil. — A Codicil should be signed 
and witnessed in the same manner as the will. 
Where, however, the Codicil is in the handwriting of 
the testator, no witnesses are necessary. 

Wills made out of the United Kingdom are 
valid if made according to the law of the place 
where signed. — Wills and other testamentary writ- 
ings made out of the United Kingdom by a British 
subject, whatever may be the abode of such person 
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at the time of making the same or at the time of his 
death, are, as regards moveable property, held to be 
well executed, for the purpose of enabling the execu- 
tors to obtain confirmation, if the same is made accord- 
ing to the forms required either by the law of the place 
where the same was made, or by the law of the place 
where such person was domiciled when the same was 
made, or by the laws then in force in that part of 
Her Majesty's dominions where he had his domicile 
of origin. (For domicile of origin, see p. 26.) 



CHAPTEE II. 

EXTENT TO WHICH SUCCESSION TO MOVEABLE AND HERIT- 
ABLE PROPERTY CAN BE REGULATED BY WILL. 

A PEESON, whether male or female, married or 
-^■^ single, cannot by will regulate the succession 
to moveable estate to any greater extent than 
what is known as the " dead's part." The amount of 
this varies according to circumstances. Thus, when 
a person dies survived by neither wife nor children, 
his whole moveable estate is considered as dead's part,, 
and he may dispose thereof as to him seems proper. 
Where there is a wife surviving but no children, the 
widow is entitled to one-half of the free moveable 
estate as her jus relictSB, that is "the right of 
the widow." The remaining half is the dead's part. 
Where there is a child or children but no widow^ 
one-half goes to the child or children in name of 
what is known as legitim, or " bairns' part of gear,'* 
the other half being dead's part. In the case of a 
widow and children surviving, one-third goes to the 
widow as jvs relictce, one-third to the child or chil- 
dren as legitim, and the remaining third is the dead's 
part. 

Under the Married Women's Property (Scotland) 
Act, 1881, the husband and children of any woman 
— who dies domiciled in Scotland — now take, by 
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operation of law, the same share and interest in her 
moveable estate as the widow and children take in a 
deceased husband's and father's estate. 

Where any of the above rights are excluded in 
a will, the party injured may, in the event of the 
dispute not being amicably settled, take proceedings 
in Court for the setting aside of the Will so far as 
made to his or her disadvantage. The nature of jus 
relidce and legitim will now be explained. 

Widow's right of jus relictSB. — The widow's 
right of jvs rdictcB legally becomes hers immediately 
on her husband's death; and should she die before 
payment, it belongs to her representatives, who are 
entitled to insist upon payment as in her right. The 
right is one which is not lost by lapse of time short 
of the period of forty years, and if abandonment 
is relied on it must be established expressly or by 
«atisfactory implication from the actings of the 
parties — that is to say, a widow is entitled to claim 
her legal rights any time within forty years from 
her husband's death, unless by her actings she has 
led those interested in the succession to believe she 
has departed from her rights, or has discharged those 
rights in some competent form. 

Legitim is the name given to that share of a 
deceased parent's free moveable estate to which the 
lawful children of his or her marriage are entitled. 
In this is included any sums payable from Policies of 
insurance over the deceased's life, although such sums 
are not payable for some time after death. But bonds 
in favour of the deceased for money lent by him or 
her, or to which he or she may have acquired right, 
the repayment of which is secured by a conveyance to 
heritable property, are not to any extent held to be 
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part of the parent's moveable estate in computing the 
amount of the Legitim. 

WTu) may claim Legitim. — The persons entitled ta 
claim legitim are the lawful children of a deceased 
parent alive at the time of such parent's death, includ- 
ing the children of his or her last as well as any 
previous marriage. Although a child may have died 
immediately after his parent, and before the legitim 
was ptdcf; his heirs are entitled to the share which 
would have been due on survivance. The child 
of a parent who predeceases his father or mother 
is not entitled to claim any part of the legitim 
which his parent would have been entitled to re- 
ceive from the estate of his parent had he survived. 
But in the case of Intestate estates, grandchildren 
are entitled equally to the share of the dead's 
part which their parent would have taken on surviv- 
ance. Step-children are not entitled to participate 
in the legitim from their Step-father or Step-mother's- 
estate. 

Children cannot be deprived of Legitim, — A parent is. 
not entitled to defeat a child's claim to legitim by any 
scheme or device having the appearance merely of 
disposing of his or her means and estate during life, 
but in reality conferring no benefit upon the donee 
until after the death of the donor. Nor can a child 
be deprived of the right to legitim by any will or 
other testamentary writing of the parent. Even the 
insolvency or bankruptcy of a child will not justify 
a parent in depriving him, or rather his creditors, of 
the claim to legitim. It must not be imagined from 
what has just been stated that the claim of a child to 
legitim places any barrier in the way of a parent using 
his means or gifting the same during his lifetime in 
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any maimer he pleases. If a parent chooses, he may 
bestow favours on any of his children during his life, and 
so long as the gift made is absolute and beyond his 
power to recall, and an immediate right to the money 
or property gifted is conferred upon the favoured 
child, the other children cannot, after their parent's 
death, insist upon the money or property so gifted 
being imputed towards such child's share of legitim. 
(See Donations made by a person during his life, p. 
47.) There are, however, ways of excluding a right , 
to legitim, and these may now be noticed. 

How Legitim is excluded. — There are three ways in 
which the right of a child to legitim may be barred or 
excluded, and these are (1) By sufficient words of 
exclusion in an ante-nuptial contract of marriage 
between the parents.- It is not necessary, in order to 
exclude a child's right to legitim in such a contract, 
to provide for the child getting in lieu of it a sub- 
stantial provision. It is sufi&cient if something is 
provided for the child, however small. Children 
cannot object to the terms of that contract by which 
they were brought into existence. (2) By an effectual 
renunciation of legitim by the child during the parent's 
life; and (3) By the discharge of legitim after the 
parent's death. 

Effect ofBenunciation or Discharge of Legitim hy child, 
— ^The efifect of a renunciation by a child of his right 
to legitim during his father's lifetime, and of a dis- 
charge of it after his death, is very different in the 
result as regards the rights of the other children and 
those entitled to succeed to the moveable property 
after the children's legitim has been satisfied. Where 
there is a renunciation in the parent's lifetime, the 
effect on the division of the fimds on the death of 
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either is the same as if the child had predeceased 
the parent. No right to legitim ever arises to the 
renouncing child, and as the fund for legitim in the 
event of there being children who have not renounced 
still remains the same, the result is that the fund is 
divided among one fewer. On the other hand, a 
discharge after the father's death operates in favour 
of those to whom the discharge is given, ie., the 
persons in right of the moveable estate after the 
children's claim of legitim has been satisfied. The 
reason of this difference is that during the father's 
life no right to legitim is vested in the children, 
whereas, immediately on his death, that right vests. 

The same principles which apply to the renuncia- 
tion or discharge by a child of legitim apply equally 
to the renunciation or discharge by a wife of herjm 
relictm. 

Deductions to he made from legitim in respect of debts 
paid for or loans given to child. — When a child comes 
to claim legitim, he is not bound to account for what 
may have been expended on his maintenance and 
education, but as the law presumes that all chil- 
dren are entitled to receive from their parents an 
equal share, any one of them claiming legitim 
must collate or impute any advance of money or con- 
veyance of personal property not of the nature of a 
gift made to him or on his account during his parent's 
lifetime. Upon this point the law presumes that his 
legitim or a portion of it has been advanced to him, 
unless it is clear from the terms of the grant that it 
was intended to be given in addition to his share of 
legitim. Hence debts paid for a child, money advanced 
to and for him, are all taken into account when com- 
puting such child's legitim. 
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Provision in 'parents will in lieu of legitim. — ^Where, 
under a general settlement of a father's or mother's 
•estate, a provision is expressly given to a child 
in place of legitim, legitim cannot be claimed, 
either in whole or in part, by such child without 
^ complete surrender of the provision. But where 
the provision is not stated to be in full of legitim, 
^nd there is no express condition or declaration of 
forfeiture, the child's claiming and receiving legitim 
will not infer entire forfeiture of the testamentary 
provision, but only equitable compensation to those 
whose interests were lessened in consequence of the 
•claim for legitim. 

Extent to which succession to heritable pro- 
perty can be regulated by will. — ^As will shortly 
be explained, a person possessed of heritable property 
may regulate the succession to it in any manner he 
pleases, and his children have no power to set aside 
the will in so far as the heritable property is concerned. 
With the exception of certain rights pertaining to a 
husband and wife which cannot be set aside (for 
jsuch rights, see p. 30), a parent may bequeath his 
heritable property to a stranger, or to one of his own 
family, to the entire exclusion of the other members 
of the family. 



CHAPTER III. 

SUCCESSION TO THE PROPERTY OF A DECEASED PERSON. 

BY what law is the succession to the estate 
of a deceased to be regulated? — On the 

death of an individual without leaving a will or other 
writing disposing of his property, the first question 
that naturally falls to be determined is, by the law of 
what country is the succession to that property to be 
regulated? The mere fact of a person dying in a 
particular country does not necessarily mean that his. 
estates are to be distributed according to the laws of 
that country. So far as the law of Scotland is con- 
cerned on this subject, it is this. Where a person 
dies without a will, the succession to his property, so 
far as his moveable estate is concerned, is regulated 
by the law of the country of his domicile — that is, 
the law of the country where he has his home or 
fixed abode — altogether irrespective of the place of 
hifl death, while the succession to his heritable pro- 
perty is regulated by the law of the place where 
that property is situated. No one is without a legal 
domicile. Where a person has no home or fixed 
abode, the succession to his property is regulated 
by the law of his " domicile of origin." The domicile 
of origin of a person is the domicile of his parents at 
the time of his birth. This he retains until he acquires 
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a domicile for himself. When the acquired domicile 
is lost, the domicile of origin revives. 

The domicile of a married woman is the domicile of 
her husband. 

How domicile is changed. — A change of domicile is 
not very easily brought about, and there must be a 
clear indication of intention to change his or her 
domicile by the person whose domicile of origin or 
acquired domicile is said to be lost. 

Kinds of succession. — There are two kinds 
of succession known in law, namely: (1) Testate 
succession, and (2) Intestate succession. Testate 
succession is where a person dies leaving a will or 
other writing disposing of his or her property. In- 
testate succession, on the other hand, is where he or 
she dies leaving no such writing. Further, there are 
two kinds of property that may be succeeded to, 
namely: (1) Heritable property, and (2) Moveable 
property. These will be dealt with in the following 
order :^1) Testate heritable succession, (2) Intestate 
heritable succession, (3) Testate moveable succession, 
and (4) Intestate moveable succession. There is a 
marked distinction between the order of succession to 
heritable and that to moveable, property. The former 
is mainly regulated by the principles of the feudal 
system, whereas the latter adheres in most points to 
the Eoman law. 

As property will require frequently to be referred 
to as either heritable or moveable, it is well that 
here a general definition should be given as to 
what property is regarded as heritable and what 
as moveable. 

Distinction between heritable and moveable 
property. — In distinguishing property as heritable 



28 WILLS AND SUCCESSION, 



or moveable, there are different classes of rights which 
may be afifected by the distinction, but the one with 
which the present work is concerned is that between 
heir and executor. In regard to this right, the 
principle of law is that what is heritable goes at a 
man's death to his heir, while his moveable property 
descends to his executors or next of kin. Heritage 
consists generally of land, houses, buildings, or things 
closely connected with land ; or other things which the 
law classifies with it. Moveable property consists of 
money, plate, jewels, cash, pictures, books, household 
furniture, com, cattle, implements of husbandry, book 
debts, bills of exchange, promissory notes, shares in 
public companies, etc., and generally everything not 
fixed to land, or which can be moved therefrom 
without injury to itself or the subject with which it 
is connected. The proceeds of a policy of insurance 
over the life of a deceased, although not payable for 
-/ some time after death, are moveable, and go to the exe- 
cutor. With regard to the fruits of the ground, those 
of which the connection with the ground has a char- 
acter of permanence are heritable, while others which 
have not that character, and in which the mechanical 
operations of man bear an important part, are moveable. 
Whatever is sown or planted once for all and produces 
a succession of annual crops for years is heritable, 
and becomes moveable only after it is separated from 
the ground. To this class belong fruits of trees and 
natural grass. On the other hand, industrial crops, 
such as grain and other annual crops, are moveable, 
even before they have been separated from the ground. 
It has been decided by the Court of Session that, 
where a person dies in the course of erecting a house, 
the money necessary to complete it according to the 
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plans approved of by the deceased is heritable, and 
belongs to the heir. 

Testate heritable succession. — Prior to the 
coming into force of an Act known as " The Titles to 
Lands Consolidation (Scotland) Act, 1868," it was in- 
competent, according to the then existing law, for a 
person to regulate by will the succession to his herit- 
able property in the same language as he could do 
with reference to his moveable property. In the deed 
disposing of his heritable estate, in order to make 
the conveyance effectual, the testator required to use 
words implying a present conveyance, including the 
word " dispone " — an expression not merely technical, 
but indispensable. Now, however, and since the pass- 
ing of the Act referred to, it is competent to any 
owner of land to settle the succession to the same in 
the event of his death not only by words implying a 
present conveyance, but likewise by a testamentary 
deed or writing couched in the same or similar 
language as he could previously have done with 
reference to his moveable property. While the use 
of the word "dispone" is no longer necessary, the 
testamentary writing must still import to carry 
heritage, but it is not now a question of technicality 
but of common construction whether heritage is 
intended to be carried or not. As was said by the 
late Lord President Inglis in a case decided in 1879, 
involving a consideration of the provisions of the 
above Act: — "They must be words importing that 
heritable property is meant to be conveyed as well as 
moveable, or that the whole estate is to be conveyed 
without distinguishing between the two kinds." 

Any person who is possessed of heritable property 
to which he or she has exclusive right — that is, herit- 
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able property belonging to the testator, the succes- 
sion to which after his or her death is not already 
regulated by a special destination to a particular heir 
or class of heirs in a prior instrument which the testa- 
tor cannot alter or vary — may by will dispose of such 
property as he or she thinks fit. An exception to 
this general rule is allowed in the case of husband and 
wife, to whom the law gives certain rights, as shall be 
immediately explained, which cannot be defeated or 
prejudiced by a will. Although a parent may be 
survived by children, such parent is not bound to 
leave any part of his heritable property to such 
children, but may bequeath it to a stranger or to one 
of his children, to the entire exclusion of the other 
members of the family, and even though the heritable 
property should constitute the whole estate left by 
the deceased. The law is dififerent as regards moveable 
property. (See p. 20.) In the absence of any express 
agreement to the contrary between a husband and a 
wife, there is a burden on the heritable property of 
the husband, should his wife survive him, known as 
the widow's right of " terce," and on the heritable 
property of the wife, should the husband be the 
survivor, known as his right of " courtesy," which 
cannot be defeated by a will. The rights of Terce and 
Courtesy are as follows : — 

Widow's right of Terce. — This is a legal right of 
liferent which, in the absence of a special agreement 
in writing to the contrary, assented to by the wife, is 
at common law given to her, of one-third part of the 
heritable property which belonged to her husband at 
the time of his death, and to which his title as pro- 
prietor was duly completed. No testamentary writing 
of the husband can affect this right. The right is 
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proportionally reduced if there exists any burdens, 
such as bonds, etc., affecting the property. Formerly 
a widow was not entitled to terce unless the marriage 
had subsisted for a year and a day, or unless a living 
child had been bom of it. Now, however, this is not so, 
and the widow is entitled to her legal rights, no matter 
how short may have been the duration of the marriage, 
or whether a living child has been bom or not. 

How to make right effectual, — In order to make 
the right of the widow efifectual, she must proceed 
with a legal process, known as service and kenning to 
the terce. Service to the terce is for making the 
widow's right good ; and kenning to the terce for giving 
actual possession. No good purpose would be served 
by further explaining these proceedings here, as, when 
occasion arises for the adopting of them, a solicitor 
had better be instructed to carry them out. 

Where widow allows property to suffer danfutge, — 
Should there be any apprehension that the widow is 
allowing the property to go to waste or to suffer dam- 
age, the heir may take proceedings against her to have 
caution found for her due preservation of the subjects. 

Effect of decree of divorce, — It may be added that 
a wife who has successfully pursued an action for 
divorce against her husband is entitled to her right 
of terce in the same way and to the same extent as if 
her husband were naturally dead. 

Husband's right of Courtesy. — This is a legal 
right of liferent which the law gives to a husband of 
all the heritable property belonging to his wife at the 
time of her death, to which her title has been duly 
completed, and to which she has succeeded as heiress. 
The husband has no right of courtesy in property which 
may have been purchased by or gifted to his wife. 
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What is necessary to entitle husband to cour- 
tesy. — In order to entitle the husband to his right of 
courtesy, there must have been a living child bom 
of the marriage, who is the mother's heir. Thus a 
husband is not entitled to courtesy if the heir to his 
wife's property is her son by a former marriage, 
although there may be children of the second mar- 
riage. Properly speaking, the right of courtesy arises 
through the husband being the father of the heir 
rather than his being the husband of an heiress. 

It is immaterial how long the marriage may have 
subsisted ; unless there is a living child bom, who is 
the heir of the wife, a husband has no right of 
courtesy. The determination of the question whether 
the child has been bom alive or not is that it must 
have been heard to cry. Should the child die imme- 
diately after birth, the right of the husband is not 
afifected thereby. 

No legal process is required to complete hmhand's right, 
— Unlike the widow's right of terce, a husband does 
not require to adopt any legal proceedings to make his 
right of courtesy eflfectual. The other necessary con- 
dition being satisfied, the husband is entitled to his 
right by the mere fact of his surviving his wife. 

Intestate heritable succession. — Where a per- 
son has not exercised the right of disposing of his or 
her heritable property by will, the law regulates the 
manner in which such estate shall be disposed of, the 
rights of terce and courtesy being in nowise affected. 
According to the law of Scotland, the heritable estate 
of a person dying intestate goes to his orTEer heir-at- 
law, while the m oveable estate is ^^divided equally 
amo ng the next of fan. it is, however, necessary in 
intestate succession that the heir should be legitimate. 
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(For law as to position of illegitimate children, see 
p. 40.) Preference is given to the descendants of the 
deceased if there are any. Thus, if the deceased has 
left children, the heritage goes to the eldest son, to 
the entire exclusion of the other members of .the 
family. Failing the eldest son or his issue, male and 
female in their order, the heritage goes to the second 
son, and failing him or his issue, male and female in 
their order, then to the next eldest son, and so on in 
the order of seniority. This may be illustrated by 
the following example : — A man having had three 
sons, A., B., and C, A. being the eldest son, dies survived 
by B. and C, A. having predeceased him leaving issue, 
the heritable property goes to the issue of A. in prefer- 
ence to B. and C. If A.'s issue consisted of a son and 
two daughters, the son would be entitled to the whole 
heritable property in preference to his sisters. But if 
A.'s issue consisted only of daughters, the daughters 
would succeed equally to the property as heirs-por- 
tioners. If A. died before his parent, and without 
issue, the property would go to the next eldest son or 
his issue, and so on. 

Where only daughters survive, — Where a person 
dies survived only by daughters, the eldest daughter 
receives no advantage over her sisters beyond what is 
known as her right of prcedpuum. With the excep- 
tion of this right, the whole of the daughters succeed 
equally to the heritable property as " heirs-portioners." 
No distinction is made between daughters of a first or 
subsequent marriage of the deceased. They are all 
entitled to the same rights. The right of prcedpuum 
entitles the eldest daughter to the mansion house 
pertaining to a large estate, which she receives without 

giving her sisters any compensation therefor. This 

c 
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right further entitles the eldest daughter to peerages, 
dignities, and titles of honour which are not other- 
wise destined in the patents by which they are con- 
ferred. It does not, however, entitle her to a house 
in a town or a country villa. Such property goes 
into the estate, in which all the sisters are equally 
interested. Should a daughter, who, on the death 
of her father, would have succeeded to a share of his 
heritable property as one of the heirs-portioners, die 
leaving lawful issue, her eldest son is entitled to suc- 
ceed to her whole share, to the exclusion of his brothers 
and sisters. If the daughter so dying should not be 
survived by a son but by daughters, such daughters 
succeed equally among them to the share of their 
mother. 

Any of the heirs-^ortioners can insist 07i property being 
divided, — Any of the heirs-portioners may insist upon 
the property being equally divided, so that the shares 
of the sisters may be defined. In this division, in the 
case of large country estates, the eldest daughter is 
entitled to the portion nearest the mansion house. 
The reason of this is obvious. The eldest daughter 
has right to the mansion house as her prcedyuum^ 
and it is but equitable that her portion of the ground 
should be that nearest her residence. As regards the 
other sisters, they cast lots for their portions. While 
the property remains undivided, the heirs-portioners 
are jointly interested in it, and each may burden or 
dispose of her share at pleasure. 

Failing descendants, collaterals succeed, — In the event 
of there being no descendants of the deceased — that is, 
where a person has never been married, or if married, 
has died without leaving lawful issue — the persons 
entitled to succeed to the heritable property are 
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* 
<x)llaterals, a term signifying the brothers and sisters 
of the deceased. Where the deceased is survived by 
both brothers and sisters german (that is, brothers 
and sisters by the same father and mother) and by 
brothers and sisters consanguinean (that is, brothers and 
sisters by the same father but by a different mother), 
the succession is given in the first place to the brothers 
and sisters german, and only failing them do brothers 
and sisters consanguinean succeed. It may here be 
stated that brothers and sisters uterine (that is, by the 
same mother but by a different father) do not succeed 
at all, there being no succession to heritage through 
the mother. Keeping in view that brothers and sisters 
german of the deceased succeed first, and only on their 
predecease without issue do brothers and sisters con- 
sanguinean become entitled to the heritable property, 
the order of succession among collaterals is as follows : 
— ^Where the deceased has had sisters but no brothers, 
the sisters succeed to the heritable property as heirs- 
portioners, the eldest son or daughters of a predeceas- 
ing sister being entitled to the share of the deceased 
according to the rule above explained. When there 
are brothers a different rule applies. They do not 
succeed jointly. Only one of them is entitled to the 
property as the heir of his brother. It is a rule of 
law relating to the succession to heritable property 
that it should always descend, so where a person dies 
leaving brothers both older and younger than himself, ' 
the heritage goes to the immediately younger brother f 
of the deceased, and failing him or his issue, then to 
the next younger brother, and so on. Where it is the 
youngest brother that dies, the heritage goes to his - 
immediately elder brother, and not to the eldest male 
member of the family or his successors. The reason of 
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this is that, by giving the heritage to the immediately 
elder brother of the deceased, it is the least departure 
from the rule that heritage descends. It may be 
mentioned that, where a female dies without lawful 
issue survived by both brothers and sisters, her herit- 
able property goes to her immediately younger brother 
or his issue. The surviving sisters are not entitled ta 
participate in the succession. 

Failing descendants or collaterals, then ascendants site- 
ceed to heritable property. — ^Where a person dies in- 
testate possessed of heritable property, survived by 
neither descendants or collaterals, the succession in 
such cases opens to ascendants. The father of a 
deceased person becomes the heir, as being the nearest 
in the ascending line. Should the father predecease 
the son, but be survived by his wife and mother of 
the deceased, she is excluded from the succession, the 
law giving the heritage to the father's collaterals — that 
is, the brothers and sisters of the father. They succeed 
in the order explained in the preceding paragraph 
with regard to the succession of collaterals. Failing 
collaterals of the father, then the paternal grandfather 
and his collaterals succeed, and so on upwards as far 
as relationship can be traced, the mother and her 
relatives, however, being entirely excluded. 

Failing descendants, collaterals, or ascendants, the 
estate goes to the Crown. — Where a person dies having 
no heirs who can take up the succession to his 
heritable property, the estate goes to the Crown as 
ultimus hceres — that is, "the last heir.*' 

Heir claiming heritage is, in certain circum- 
stances, entitled to have the heritable and 
moveable property accumulated into one mass 
and distributed in equal portions among the 
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next of kin. — This is technically called " collation," 
and is a practice derived from the spirit of the feudal 
law. In certain circumstances an heir succeeding 
to the heritable property of a deceased parent is en- 
titled, should he think it to his advantage, to require 
that the heritable and moveable property of the de- 
ceased be accumulated into one mass and distributed 
in equal portions among the next of kin, he himself 
only then being entitled to the same share as the 
other next of kin. So far as possible, the law 
strives to give an equal portion of a deceased parent's 
estate to each of the family, and it would be inequit- 
able if the eldest son could claim the heritable 
property and also a share of the moveable property. 
Thus, should a parent die intestate, leaving both 
heritable and moveable property, the eldest son is 
entitled to claim the heritage, to the entire exclusion 
of the other members of the family, even should the 
heritable property form the bulk of the estate. But 
by taking the heritage, the eldest son is not entitled 
to any part of the moveable property. It is, however, 
open to him to claim a share of the moveable property, 
on condition that he brings the heritage into the 
divisible efifects of his parent. The two estates are 
then put together and divided in equal portions, the 
heir having no higher or greater interest than the other 
next of kin. If the heir to the heritage is also the 
only person who is next of kin to the deceased, he 
succeeds to both heritable and moveable property. 
Hence an only child would succeed to both. 

Position of collaterals, (For meaning of term col- 
laterals, see p. 34.) — With regard to collaterals, the 
same rule applies, as, for example, a brother of the 
deceased, who is the heir to the heritable property, 
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may collate with his brothers and sisters, and claim a 
share of the moveable property. 

Isstce of predeceasing heir may collate. — By the 
Intestate Moveable Succession Act of 1855, it is 
provided that, where the person predeceasing would 
have been the heir in heritage of an intestate leaving 
heritable as well as moveable estate, had he survived 
such intestate, his child, being the heir in heritage of 
such intestate, shall be entitled to collate the heritage 
to the eflfect of claiming for himself alone, if there be 
no other issue of the predeceaser, or for himself and 
the other issue of the predeceaser, if there be such 
other issue, the share of the moveable estate of the 
intestate which might have been claimed by the pre- 
deceaser upon collation if he had survived the in- 
testate ; and daughters of the predeceaser, being heirs- 
portioners of the intestate, shall be entitled to collate 
to the like effect; and where, in the case aforesaid, 
the heir shall not collate, his brothers and sisters, and 
their descendants in their place, shall have right to a 
share of the moveable estate equal in amount to the 
excess in value over the value of the heritage of such 
share of the whole estate, heritable and moveable, as 
their predeceasing parent, had he survived the in- 
testate, would have taken on collation. 

Title to heritable property should be completed. — 
Although a person becomes entitled to heritable pro- 
perty, either by the will of a deceased or as being his 
heir, it is right that a legal title to the property should 
be made up and duly registered in the appropriate 
register. The procedure to complete the title is too 
technical to be explained in the present work, and no 
layman should attempt to do so. A solicitor ought to 
be employed for this purpose. 
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Intestate Moveable Succession. — Instead of 

* 

explaining the rules which govern the distribution 
of a deceased person's free moveable estate, it has 
been thought better to append to the present work 
a table showing the persons entitled to such property. 
(The table will be found at p. 99.) 

Determination of right to Termly payments 
where the person entitled thereto dies during 
currency of term. — It used to be the law in Scot- 
land that where a person entitled to receive the rents 
of heritable property, or to receive an annuity or other 
termly payment, died during the currency of the term, 
his or her executors were not entitled to receive any 
part of the term's rent or other payment, the person 
otherwise in right of the property being entitled to 
the whole term's payment. This was altered by 
Parliament, and now, under an Act known as the 
" Apportionment Act, 1870," all rents, annuities, 
salaries, pensions, dividends, and other periodical pay- 
ments in the nature of income, are declared to be like 
interest on money lent, and but as accruing from day 
to day, and to be apportionable in respect of time 
accordingly. Hence executors are entitled to claim as 
part of the moveable estate a proportion of the term's 
interest or of the foresaid termly payments correspond- 
ing to the period of time during which the deceased 
was in life. The payment of the proportion cannot, 
however, be enforced until the entire portion of which 
the apportioned part forms part becomes due and 
payable. 

Act does not apply to policies of assurance, 
or where there is a stipulation made to the 
contrary. — ^The provisions of the foregoing Act do not 
apply to any annual sums payable under policies of 
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assurance, nor to any case in which it is expressly 
stipulated that no apportionment shall take place. 

EflFect of decree of Divorce on means of 
husband and wife. — When a marriage has been 
dissolved by divorce, the innocent party becomes 
entitled, so soon as decree to that effect has become 
final, to all the provisions, both legal and conventional, 
i,e.j to his or her legal rights and to such other benefits 
as may have been agreed upon in writing between the 
parties, or may have been provided for in an ante- 
nuptial contract of marriage, that he or she would 
have been entitled to by or through the decease of the 
ofifending party. 

In law, a decree of divorce is equivalent to the 
natural death of the ofifending spouse. The eflfect is the 
same whether the divorce is obtained on the ground 
of adultery or wilful desertion. (As to what justifies 
the granting of divorce and necessary procedure, see 
Popular Law Series, No. 1.) 

Divorce does not aflFect property subse- 
quently acquired unless under special con- 
tract. — The forfeiture of the rights of the guilty 
spouse above explained does not affect property 
acquired by the husband or wife subsequent to the 
decree of divorce, unless, under a marriage contract, 
the right to such acquired property was made the 
subject of special stipulation. A decree of divorce, 
however, can never affect the subsequent earnings of 
the guilty party. 

Illegitimate Children. — Children born of a woman 
who was not, at the time of conception, married to the 
father, and who was not thereafter married to him, are 
illegitimate. Although a child may have been born 
before the marriage of his parents, such child becomes, 
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by their subsequent marriage, legitimate and entitled 
to all the benefits of a child bom in lawful wedlock. 

Illegitimate children do not, in the event of their 
father or mother dying without a will, succeed to any 
part of the estate of their parents, and if there are no 
lawful heirs, the estate goes to the Crown in prefer- 
ence to such children. 

Illegitimate children can, however, derive a benefit 
from the will of their parent, and it is to be kept in 
view that it is only when there is no will that such 
children are precluded from participating in the division 
of the estate of their parents. 

When an illegitimate child dies without a will, 
survived by neither wife nor children, his estate 
goes to the Crown, even should the father or mother 
of such child be alive. An illegitimate child may, 
however, make a will disposing of his or her property 
in the same way as may be done by any other person. 
When an illegitimate person dies without a will, but 
leaving a wife and child surviving, such wife and child 
succeed to his property in the same way and to the 
same extent as they would have done had the deceased 
been legitimate. 

The right of the Crown is not insisted on with 
undue harshness. On the contrary, every considera- 
tion is extended to an illegitimate child or his repre- 
sentatives. On application to the Queen's and Lord 
Treasurer's Eemembrancer at Edinburgh, and on just 
cause shown, a gift is, after due investigation, made of 
the property of an illegitimate person to those who 
would have benefited had such child been legitimate ; 
or to an illegitimate child of the property, or at least 
some part of it, to which such child would have 
succeeded had he or she been legitimate. 
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Exception to general rule allowed in cases 
where money deposited in a Savings Bank. — By 
the Savings Banks Acts Amendment Act of 1863, it 
is provided that if any depositor in any such Savings 
Bank, being illegitimate, dies intestate, leaving any 
person or persons who, but for the illegitimacy of 
such depositor, would have been entitled to the 
money due to such deceased depositor, it is lawful 
for the trustees and managers of such Savings Bank, 
with the authority in writing of the barrister 
appointed to certify the rules of Savings Banks under 
the said Act, to pay the money due to such deceased 
depositor to any one or more of such persons as in 
their opinion would have been entitled to the same 
according to the rules of law, if the said depositor had 
been legitimate. If there be no such persons, then 
it is lawful for the said ti'ustees or managers, with the 
authority in writing of the said barrister, to pay the 
amount due to such deceased depositor to such person 
or persons as shall be approved by the Commissioners 
of Her Majesty's Treasury, such approval to be signified 
to the trustees and managers of the Savings Bank by 
the Commissioners for the Reduction of the National 
Debt. The requisite papers to be used in cases 
similar to the one under consideration can be obtained 
on application at the office of any Savings Bank. 

Presumption of the death of persons after 
the lapse of a certain period from the time they 
were l€ist heard of — Cases of considerable hardship 
might arise, from the want of limitation to the pre- 
sumption of life as regards persons who have been absent 
from Scotland, or have disappeared for long periods of 
years to those who would otherwise be entitled to suc- 
ceed to property on the death of such persons. The law 
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upon this subject is now regulated by the " Presumption 
of Life Limitation (Scotland) Act, 1891." Under this 
Act, when any person has disappeared and has not been 
heard of for seven years or upwards, the Court (by 
which is meant the Sheriff Court of the county in which 
the estate, or the greater part thereof, is situated, when 
the total amount thereof does not exceed five hundred 
pounds ; and in other cases the Court of Session), on 
the petition of any person entitled to succeed to any 
estate on the death of such person, or entitled to any 
estate the transmission of which to the petitioner 
depends on the death of such person, or the fiar of 
any estate burdened with a liferent in favour of such 
person, may, after such procedure and inquiry by 
advertisement or otherwise as the Court shall direct, 
find that such person has disappeared ; and find what 
was the date on which he was last tnown to be alive 
and find on the facts proved or admitted that he 
died at some specified date within seven years after 
the date on which he was last known to be alive. 
Any number of persons may be conjoined in the one 
petition relating to the estate of the same absent 
person. Where there is not sufficient evidence that 
he died at any definite date, the Court finds that 
he shall be presumed to have died exactly seven 
years after the date on which he was last known to. 
be alive. Thereafter it is competent to the petitioner 
or petitioners, and to any other person entitled to 
succeed to any estate on the death of the person 
who has disappeared, or entitled to any estate the 
transmission of which or the disburdening of which 
from a liferent depends on the death of the person 
who has disappeared, to make up titles to, and to enter 
into possession of, and to sell or dispose of, or to 
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burden such estate as if the said person had actually 
died at the date on which the Court has found that 
he is proved or presumed to have died. 

The Person who has disappeared must he a domiciled 
Scotsman. — No person is entitled to any part of the 
intestate moveable succession of a person who has 
disappeared if the latter was not a domiciled Scots- 
man at the date at which he is proved or presumed 
to have died. 

The Person entitled to property may, notwitlistanding 
judgment of Court, recover it if demand is made within 
a certain period. — Notwithstanding a judgment of the 
Court, the person who has disappeared, or any person 
deriving right from him to any estate preferably to 
the person who has become entitled thereto under 
the foregoing provisions of the Act of Parliament, is 
entitled to demand and receive the said estate from 
the person who has become entitled thereto, or from 
any one acquiring the same from him by gratuitous 
title — that is, a title in exchange for which no value 
was given. In the event of the property having been 
sold, the petitioner is entitled to recover the value of 
the property from the person or his representatives 
who sold it, and that free of any burden which did 
not aflfect the property at the date of the judgment of 
the Court, subject to a claim for the value of any 
improvements which may have been made upon the 
property by the person from whom the demand is 
made. 

Petitioner is not entitled to recover income derived 
from estate prior to notice of demand. — A person who 
has become entitled to a property under a judgment 
of the Court is not bound to pay the income, such as 
rents or interest, he has derived from such property 
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between the date of the judgment in his favour and 
the notice of the demand by the person legally entitled 
to the property. 

Person denuding of estate must grant all necessary 
deeds in favour of person legally entitled to property. — 
Where a person who has been in possession of a pro- 
perty under a judgment of the Court is called upon to 
make over the same to any person legally entitled 
thereto, he must grant all necessary deeds and instru- 
ments which may be requisite for the completion of 
the title of such person to the property. The expense 
of the necessary deeds is payable by the person de- 
manding the estate. 

Where property has been burdened. — In the event of 
the estate or any part thereof having been burdened 
with debt since the date of the judgment of the Court, 
the person denuding is bound to clear off such debt at 
his own expense, and obtain and deliver discharges 
thereof, unless it is shown that the money borrowed 
was expended on improvements for which he is entitled 
to credit. 

Bight to recover estate barred after thirteen years, — 
It is not competent for the person who has dis- 
appeared, or any person deriving right from him, to 
demand or recover from any person, who has become 
entitled thereto under the foregoing provisions of the 
Act of Parliament, any estate, the title to which 
admits of being made up by registration in a public 
register, after the lapse of thirteen years from the 
date at which a title thereto has been made up under 
the authority of the Act, or any other estate after the 
lapse of thirteen years from the date at which posses- 
sion of the said estate or of the respective items thereof 
has been obtained under the provisions of the Act. 
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The Act does not apply to policies of assurance, — The 
Act does not apply to any claim against the insurers 
under a policy of assurance upon the life of any person 
who has disappeared, and the person or persons claim- 
ing under such policy require in any question with the 
insurers to prove the death of the person whose life is 
insured in the same manner as if the Act had not been 
passed. 



CHAPTEK IV. 

DONATIONS MADE BY A PERSON DURING HIS LIFE. 

AS has already been explained (see p. 1), a person 
is at liberty during his lifetime to dispose of his 
means as he thinks proper, and to dispose thereof in 
any manner he chooses. When property or money is 
gifted, such a gift is in law known as a donation. 
There are various kinds of donations, and these may 
generally be classed under one of the three following 
heads : — (1) Donations inter vivos, (2) Donations mortis 
<;atcsa, and (3) Donations inter virum et uocorem, 

I. Donations inter vivos. — A donation inter 
vivos is a donation between living persons. If the 
owner of money or other property is minded to bestow 
that money or property on anyone, he or she is at 
liberty to do so, and does so by transferring the money 
or property to the person whom he wishes to benefit ; if 
that is done, — if the money or property is transferred, 
— then the gift is complete. Such a gift may be com- 
pletely made and well established by the evidence of 
witnesses. For example, if a person wishes to gift a 
sum of money, he does so by handing the money to 
the donee as his absolute property. Where, however, 
writing is essential to complete the gift, such as a 
transfer of stock of a company or a conveyance to 
heritable property, the necessary deeds must be signed 
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and delivered to the donee before the gift is complete. 
But an expression of intention, or even words of present 
gift, are quite insufficient to complete the gift if the 
property or the symbol of the property is not delivered 
to the donee. If the donee is put in such a position 
that he requires no aid from any court of law, unless 
it be to enable him to retain possession, the gift is 
complete, and cannot be recalled by the donor. The 
party giving must dispossess himself — ^put it entirely 
beyond his own control and his own use, and put it in 
possession of the party to whom he gives it. 

Donation of sum contained in deposit receipt. — With 
regard to the donation of a sum contained in a deposit 
receipt, difficult and complicated questions frequently 
arise. There seems to be no doubt that a person is at 
liberty to make a gift of a sum standing at his credit 
in a bank on deposit receipt by handing the deposit 
receipt endorsed to the donee, to be retained by him 
as his own absolute property. If the donor's inten- 
tion to confer this benefit can be sufficiently proved, 
the gift is complete. In the event, however, of the 
death of the donor before the money is uplifted from 
the bank, the donee is placed in this peculiar position, 
that he must prove absolutely, either by letters or 
other writing of the deceased or by witnesses, that a 
gift of the money has been made to him ; for the law 
with regard to deposit receipts is this, that if a person 
hands a receipt to another endorsed, the law assumes 
that the receiver of the deposit receipt is the mere 
mandatory or agent of the owner of the money to go 
to the bank, uplift the money on behalf of the owner, 
and account to him for the proceeds. A mandate 
falls by the death of the person who granted it, so 
that, in the case under consideration, the mandatory is 
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unable to compel the bank to pay him the money 
after the death of the donor. The remedy of the 
donee in such a case is to make a claim on the 
doAor's estate for the amount of the gift. In the 
event of the representatives of the donor repudiating 
the gift, it will be for the donee to take proceedings 
in Court to establish his right to the money. The 
rule of law as to the evidence necessary to prove a 
gift of this kind is thus stated by the late Lord 
President Inglis : — " In the first place, there is no 
doubt that such a donation may be proved by parole . 
evidence (that is, by the evidence of witnesses); for 
the delivery of corporeal moveables or money not 
being generally done by writing, but simply by tradi- 
tion from hand to hand, therefore, as writing is not 
necessary to the constitution of the contract, it would 
be against rational legal principles that writing should 
be required to prove the existence of such donation. 
Another rule is equally well settled, that there is a strong 
presumption against donation in such a case, and it 
requires very strong and unimpeachable evidence to 
overcome it." 

GovernmerU duty on donatwns inter vivos. — Estate 
duty (for amount thereof, see p. 90) is payable on 
donations iTder vivos made by a deceased within a 
year of his death without reservation. 

II. Donations mortis causa. — A donation mortis 
causa is a technical expression, and means a gift by a 
person ill, and in expectation of speedy death, of 
some part of his property to another, to be retained 
by the person to whom the property is given as his 
own property if the donor dies, the gift, however, 
being revocable if he recovers from his illness. A 
donation mortis causa resembles a gift irder vivos in 

D 
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this, that it must be given with the intention of benefit- 
ing the donee — that there must be delivery to the party 
benefited, who must prove, should proof be necessary, 
that a gift was intended in the same way as he would 
require to do in connection with a donation inter vivos. 
A donation mortis cavsa differs from a donation 
inter vivos in this, that it is revocable by the donor 
should he recover from his illness. It is involved, 
of course, in the definition of a donation mortis cavsa 
here given, that if the donee predecease the donor, 
the property reverts to the donor, and the qualified 
right of property which was vested in the donee 
is extinguished by bis predecease. For example, if 
A. makes a donation mortis causa in favour of B., 
should B. die before A., the right of property in the gift 
would revert to A. or his representatives in preference 
to the representatives of B. On the other hand, and 
in similar circumstances, if the donation had been 
inter vivos, the property would go to the representa- 
tives of B. in preference to A. or his representatives. 

Donation mortis causa of sum lodged in hank in the 
joint names of two persons pay able to either or the survivor. 
— It is not an uncommon occurrence for money to be 
lodged in a bank, either on current account or on 
deposit receipt, in the joint names of two persons, to 
be drawn by either or the survivor. Where the money 
belongs to one of the persons, it must not be assumed 
that the mere entering of the names in the bank's 
books or in the deposit receipt constitutes an 
effectual donation of the money in favour of the 
other person named, should that person survive the 
owner of the money, especially where the bank-book 
or the deposit receipt has been retained by the owner 
of the money until his or her death. In weighing 
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the evidence as to whether, in a case of this kind, 
there has been a mortis causa donation, it is certainly 
an element to be taken into consideration that the 
name of the person claiming the money has been 
inserted in the bank-books or deposit receipt, but it 
is not conclusive. The donee must prove by any 
-competent evidence, such as by the letters of the 
deceased or by witnesses, that a gift was intended, 
and was made. 

Bank niay pay money to survivor, — So far as regards 
the bank, they would be justified in paying the money 
to the survivor, as their duty is to fulfil the contract 
they have entered into, which, in the case under 
consideration, is to pay the money to either of the 
parties named or the survivor. Any one disputing 
the survivor's right to the money must proceed against 
him by an action in Court. 

Government duty on mortis causa donation, — Govern- 
ment duty is payable on all mortis ca'tisa donations, 
irrespective of the time when the donation was made. 

III. Donations inter virum et uxorem — that 
is, donations between husband and wife. — A donation 
by a husband to his wife, or by a wife to her husband, 
during the subsistence of the marriage, is valid, but 
may be recalled by the donor during his or her life- 
time, and that without the consent or even the know- 
ledge of the other party. The revocation may be 
either expressed or implied, as where the donor 
executes a deed expressly recalling the donation, or 
impliedly by executing another deed of the same 
property in favour of another person. In the event of 
the bankruptcy of the donor, the creditors of such donor 
are entitled to set aside the gift, and to have the sub- 
ject thereof made available for division among the 
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general creditors of the donor. Lord Watson, in case 
decided in the House of Lords in 1888, dealing with 
the question of the right of a wife to make a gift of 
a separate income to her husband, said, " By the law 
of Scotland, as well as by that of England, a married 
woman may make an effectual gift of her separate 
income to her husband ; with this difference, that by 
Scotch law she has the privilege, even after her 
husband's death, of reclaiming the subject of her gift 
in so far as it has not been bond fide consumed. The 
wife's consent to give need not be in writing, nor in 
express terms, but may be matter of inference from 
the circumstances of the case or the conduct of the 
spouses." 

Donations require to be distinguished from mutual 
grants made between husband and wife. Thus, if a 
husband exchanges property of equal value with his 
wife, such a transaction is not subject to revocation. 

Funds or property conveyed in an ante-nuptial or post- 
nuptial contract of marriage, — Where funds or pro- 
perty are conveyed in an ante-nuptial contract of 
marriage — that is, a contract made before marriage — 
between a hxisband and wife, they are not liable 
to revocation, as they were conveyed before the 
relation of husband and wife commenced. Where 
there has been no ante-nuptial contract of marriage,, 
benefits conferred by a husband on his wife or by a 
wife on her husband in a post-nuptial contract — that 
is, a contract entered into after marriage — are irrevoc- 
able, but only in so far as the provision made is reason- 
able and suitable to the donor's means at the date of 
the contract. Where the benefit conferred exceeds a 
reasonable sum, it is subject to revocation in so far as 
it exceeds that amount. Where there has been an 
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ante-nuptial contract, any benefit conferred by a post- 
nuptial is considered a donation, and is subject to 
revocation. 

Donee cannot dispose of or burden property gifted. — 
While a donation by a husband to his wife, or by a 
wife to her husband, is valid until recalled, the donee 
cannot dispose of the property or burden it without 
the consent of the donor, as thereby the right of 
revocation would be lost or materially prejudiced. 
Should, however, the donor die without recalling the 
gift, his or her representatives cannot do so, and the 
donee then becomes absolute proprietor of the subject, 
and may dispose of or burden it at wilL 

Effect of decree of divorce. — ^Where the donee has 
been divorced for adultery, the decree in the action 
of divorce operates by itself as a revocation. If the 
guilty spouse is the donor, the decree bars his or her 
right to revoke a donation. It has been decided by 
the Court that to give efifect to a revocation the guilty 
spouse must prove that the revocation was made 
before the commission of the act which justified the 
divorce. 



CHAPTEK V. 

TRUSTEES AND EXECUTORS. 
HOW COOTIRMATION IS OBTAINED. 

IN his will a person usually appoints certain persons 
to be his trustees and executors, but in small 
estates only an executor is appointed. Between the 
office of trustee and executor there is a distinction. 
The duty of an executor is to administer the estate 
of the deceased with a view to immediate distribution,^ 
whereas the duty of a trustee is to hold the estate 
for the purposes contained in the will. Thus, where 
a person dies possessed only of moveable property, 
which can be immediately realised and divided, 
the duty of having this done falls upon an executor, 
but where the deceased has directed that the per- 
sons appointed by him are to hold the estate for 
the purpose of paying the income thereof, say to 
the widow of the deceased or for other purposes 
necessitating the holding of the estate for a con- 
siderable length of time, such a duty falls upon 
trustees. For the purposes, however, of the present 
work the distinction between the office of trustee 
and executor is not material, as, in the words of 
Lord M'Laren, " executors are really trustees, and 
are entitled to the benefit of laws which have been 
passed for the relief of trustees, and for facilitating 
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the administration of trusts" {Wills and Succesmn, 
vol. iL p. 826). It is almost invariably the case 
that the same persons are appointed trustees and 
executors. 

We shall now proceed to consider the duties of 
trustees and executors, and thereafter their responsi- 
bilities and powers. 

Nature of office of executor. — Originally an 
executor nominated by a person in his will was 
entitled as of right, and without any special pro- 
vision conferring this right in the will, to retain for 
himself the whole of the dead's part. (For amount of 
dead's part, see p. 20.) This was somewhat modified 
by an Act of Parliament of 1617, which gave the 
executor right to one-third of the dead's part, and 
that only after the deduction of certain specified 
payments. Now, however, and since the coming into 
force of "The Intestate Moveable Succession (Scot- 
land) Act, 1855," an executor who has been nominated 
in his will by a person deceased has no right, merely 
because of his appointment as executor, to any part of 
the estate of the deceased. This does not, however, pre- 
clude him from receiving the benefit of any donation 
conferred upon him in the will. 

01asse§ of executors. — There are two classes of 
executors known in law, and these are (1) executors 
nominate, and (2) executors dative. Executors nomi- 
nate are those who have been appointed by the deceased 
in his will or other competent writing. Executors 
dative are those to whom the law entrusts the realisa- 
tion and disposal of the moveable property of a deceased 
person in the event of (1) no valid appointment of 
executors having been made by the deceased, (2) the 
executors nominated having declined to act, (3) having 
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predeceased the testator, or (4) having become incapable 
of acting. 

Exec'tdors nominate are preferred above all others, — 
When the deceased has nominated executors, they are 
preferred to the office above all others, and until their 
deed of nomination is set aside the Court cannot prefer 
any other persons to the office of executor. But if it 
can be shown that there is any serious risk of an estate 
being dissipated or injured by being left under the 
control of the executor or executors nominated by the 
deceased, the Court, on the application of any person 
interested in the succession, will supersede such in the 
reaUsation and distribution of the estate, and appoint 
a judicial factor for these purposes. 

Order of preference to the ojfflce of executor dative. — It 
is conformable to well recognised practice that two 
persons, each of whom might be confirmed separately 
to the office of executor dative, should be confirmed 
jointly to that office, although in dififerent characters. 
The order of preference to the office of executor dative 
is as follows: — (First) Greneral disponees. — A per- 
son who has been bequeathed the whole estate of a 
deceased is entitled preferably to the office of executor 
dative as being in fact the only one who really has 
any interest in the succession. (Second) Next of kin. 
— By this is meant the persons entitled at law to succeed 
to the moveable estate. Among the next of kin the 
following is the order of preference, but all in the same 
degree of relationship are entitled to be appointed 
jointly to the office : (first) children and their descend- 
ants in their order ; (second) brothers and sisters german 
and their descendants in their order ; (third) brothers 
and sisters consanguinean and their descendants in 
their order ; (fourth) the father of the deceased ; (fifth) 
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the brothers and sisters german of the father and 
their descendants in their order; {sixth) the brothers 
and sisters consanguinean of the father and their de- 
scendants in their order. (For meaning of terms 
*' german " and " consanguinean," see p. 35.) {Third) 
The widow. — Failing next of kin, the widow of the 
deceased is entitled to be decerned executor. {Fourth) 
Creditors of the deceased. {Fifth) Special 
legatees. {Sixth) If there are no persons possess- 
ing a legal title desiring the office of executor, the 
Court, on the application of any one interested in the 
succession, will appoint a judicial factor. 

Executor creditor. — It is right to notice, in con- 
nection with the office of executor creditor, that when 
the persons entitled to the office of executor decline 
to take up the office, any creditor of the deceased may 
take proceedings to have himself decerned executor 
creditor, for the purpose of enabling him to realise so 
much of the effects of the deceased as will pay the 
amount due to him. 

Procedure for the appointment of executor. — 
Where an executor has been nominated by the deceased, 
no proceedings are necessary to have an executor 
appointed, but where no executor has been appointed, 
an application to the Court is necessary. Every per- 
son desirous of being decerned executor of a deceased 
person as disponee, next of kin, creditor, or in any 
other character whatsoever, or of having some other 
person possessed of such character decerned executor 
to a deceased person, must present a petition for the 
appointment of an executor to the Sheriff of the county 
in which the deceased died domiciled (for domicile of 
person, see p. 26). In the case of persons dying 
domiciled furth of Scotland, or without any fixed 
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or known domicUe, having moveable property in Scot- 
land, the petition requires to be presented to the 
Sheriff of the county of Edinburgh. 

Confirmation is necessary to enable exeaUor to admin- 
ister estate, — The mere appointment of an executor in a 
will or of his appointment by the Sheriff does not 
entitle him as of right to uplift, receive, administer or 
dispose of the moveable property of the deceased. Ta 
enable him to perform these duties, he must obtain 
from the Sheriff a title known as " Confirmation,*^ 
which is thus defined by one of the Institutional 
Writers of the Law of Scotland : " Confirmation may 
be defined to be a sentence of the judge competent 
authorising an executor one or more, upon making 
inventory of the moveable estate and debts due to the 
deceased, to sue for, recover, possess, and administer 
the whole, either for the behalf of themselves or of 
others interested therein." The effect of confirmation 
is merely to give a title to the executors to administer 
the estate of the deceased and to dispose of the same 
either in terms of the will, if there is a will, or, if 
there is no will, then according to the rules of law. 
Until confirmation is obtained, the executors cannot 
compel payment of debts due to the deceased, nor are 
they in a position to intromit validly with his estate. 
Debtors are not in safety to pay the executor until he 
has obtained confirmation, and this the debtor should 
have produced to him. 

How confirmation is obtained. — In cases where 
the deceased has nominated an executor or execu- 
tors in his will or other competent writing, an 
inventory and valuation is duly sworn to by the 
executor, or one of the executors, of the deceased'* 
estate and effects, stamped with the appropriate 
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duty (for stamp duties, see p. 90), and lodged with the 
Sheriff-Clerk of the county in which the deceased died 
domiciled, along with the will or other writing appoint- 
ing the executor. These are duly recorded in the 
Sheriff-Court books and confirmation is thereafter 
issued. 

In cases where the deceased has not appointed an 
executor, or where the executors nominated are unable 
or have declined to act, and the Sheriff has appointed 
an executor, an inventory and valuation, duly stamped 
and sworn to as above explained, is lodged with the 
Sheriff-Clerk, and recorded. Before confirmation is 
issued, however, the executor requires to find caution 
to the satisfaction of the Clerk of Court for the due 
performance of the duties of his ofl&ce. The amount 
of the caution is usually the value of the deceased's 
moveable estate. When caution has been found, con- 
firmation is issued. All the trouble and expense 
attending the presentation of the petition and the 
finding of caution would have been avoided had the 
deceased left a writing appointing an executor. The 
expense falls upon the trust estate. 

Estates not exceeding five hundred pounds. 
— When the gross value of the estate of a person 
deceased does not exceed five hundred pounds, on appli- 
cation by the person or persons entitled to the ofl&ce of 
executor to the Commissary-Clerk or Sheriff-Clerk of 
the county in which the deceased died domiciled (for 
domicile, see p. 26), the inventory of the estate of the 
deceased will be prepared by such Clerk, and confirma- 
tion issued for an exclusive fee of fifteen shillings over 
and above the stamp duty. (For stamp duty, see p. 90.) 
Procedure after confirmation is obtained. — 
The first duty of trustees and executors on obtaining 
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confirmation is to ingather the estate of the deceased, 
and to make that estate forthcoming for payment 
of his whole debts and obligations. The rights of 
creditors are in no degree affected by the testa- 
mentary dispositions of his estate which the deceased 
may have made, and the rights of the beneficiaries 
only pertain to the free estate of the deceased. 
Accordingly, the rights of beneficiaries are entirely 
postponed to those of creditors, and the creditor 
has no occasion to consider or concern himself 
with the terms of his debtor's settlement, his own 
right being entirely independent of and unaffected by 
it. The creditor's only duty is to satisfy the trustees 
of the justness of his claim, and they must keep the 
estate safe till he is paid. 

If the trustees are unable to pay the debts in full, 
they are liable to account to the creditors for the estate 
which is or ought to be in their hands. In cases where 
the estate left by a deceased person is insufl&cient to 
meet the claims of his creditors, an arrangement is 
usually adopted whereby the creditors accept so much 
per pound. Failing such an arrangement, the estate 
is wound up under the Bankruptcy Acts. 

Payment of the debts of deceased, — Trustees and execu- 
tors cannot be compelled to pay, nor should they pay, 
the debts of a deceased person until after the expiry of 
six months from his death, for this reason, that if they 
pay any of his debts before the expiry of that period, 
and the estate ultimately proves insufficient to meet all 
the debts in full, the trustees and executors may be 
held personally responsible to make good the defici- 
ency. There are, however, certain debts, called " privi- 
leged debts," which may be paid by the trustees at any 
time they please before the expiry of the six months, 
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without incurring any responsibility in regard to the 
ordinary debts of the deceased. Such privileged debts 
embrace (First) Sick-bed and funeral expenses. These 
include doctors' fees, nurses' wages, medicines, under- 
taker's account and cemetery dues, to such an amount 
as the position in life of the deceased warrants. 
(Second) Mournings for the widow and family of the 
deceased. An extravagant amount is not allowed 
under this head, but only such mournings as can 
fairly be regarded as suitable for the family's position 
in life. (Third) The wages of domestic and farm 
servants for the term current at the time of death. 
The wages of clerks, artificers, or managers do not rank 
among privileged debts. (Fourth) The rent of the 
deceased's house for the current year. (Fifth) Crown 
taxes, including land tax and property and income 
taxes. (Sixth) Poor rates. (Seventh) Where the 
deceased was an officer of a friendly society, such 
society has a preference over ordinary creditors for 
the amount due to it by the deceased. 

Trustees and executors may require claims of creditors 
to he constituted by decree of the Court. — ^As trustees 
cannot be compelled to pay the ordinary debts of the 
deceased until after the expiry of six months from the 
date of his death, neither can they be compelled to 
pay unless they are satisfied with the correctness of 
the demand made. If trustees are at all doubtful as 
to a claim made against the trust estate, they may, to 
protect themselves and the estate, require the creditor 
to constitute his claim by a decree of the Court, the 
expense of which falls upon the creditor and not 
against the trust estate, unless the Court decides that 
the claim of the creditor is such as to leave no room 
for doubt as to its genuineness. In this case the 
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expenses fall upon the trust estate. Where the 
creditor's debt is upon a bill, bond, or other similar 
writing, no decree of constitution is necessary, as the 
deceased himself has, by his signature to the document, 
admitted his liability for the amount therein specified. 

Creditors must intimate their claim within reason- 
able time. — Creditors are bound to intimate their 
tilaims to the trustees within a reasonable time. If 
they so act as to induce trustees to believe that the 
•debt has been abandoned or discharged, they cannot 
make them responsible for acting on a belief they 
themselves have created. It is usual for trustees to 
advertise for claims, and creditors should intimate 
their claims as soon as possible. If this is not done, 
and after the expiry of six months the estate is 
divided, the creditors have no claim against the trus- 
tees personally. 

Debts affecting heritable jproperty of deceased. — Where 
heritable property belonging to a deceased person is 
burdened with debt, trustees should be careful to see, 
before dividing the other estate of the deceased among 
the beneficiaries, that the heritable property is sufl&- 
cient to cover the debt afiecting it, as, in the event of 
the security proving insufl&cient to enable a creditor 
to obtain payment of his loan, the trustees would be 
personally responsible for the deficiency if they have 
divided the other estate of the deceased without mak- 
ing provision for the payment of the loan secured 
over the heritable property. It is, of course, open to 
the creditor to depart from any personal claim against 
the trustees. For example, if a creditor hold an herit- 
able security he may depart from and give up his 
claim under the personal obligation of the general 
estate of the deceased, or he may consent to part of 
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the general estate being paid away to beneficiaries. 
Such consent may be expressed in writing, or estab- 
lished by the conduct of the creditor, but in one 
way or other it must be proved that the creditor 
has in fact given up his claim against the general 
estate of the deceased, and is content to look to the 
property conveyed to him in security for repayment 
of his loan. 

Procedure after debts have heen provided for, — When 
the debts of the deceased have been provided for, it is 
then the duty of the trustees and executor to dispose of 
the deceased's estate according to his will where there 
is one, or according to the rules of law where the 
deceased died intestate. 

Legacies are not due unless legatee survives 
testator. — A legacy is not due unless the legatee 
survives the testator or unless special provision is 
made for payment of the legacies to other persons in 
that event. Should no such provision be made, the 
amount that would otherwise be available for pay- 
ment of the legacy goes into the general estate of the 
deceased. 

When legacies are payable. — Legacies are due 
and bear interest from the death of the testator, or from 
such a term of payment as may be appointed by the 
will. In the event of no special term of payment 
being provided for, legacies, although due, cannot be 
demanded for six months after the death of the 
testator. 

Government duty on legacy. — Unless otherwise 
provided for in the will, a legatee must make provision 
for payment of the Government duty on his legacy. 
(For amount thereof, see p. 96.) 
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CHAPTEE VI. 

DUTIES, POWERS, AND RESPONSIBILITIES OF 

TRUSTEES. 

IT is certainly an honourable position to be en- 
trusted by any person with the management 
and disposal of his property on his decease. While 
this is so, the duties of a trustee are by no means 
light, nor are they free frpm the risks of personal 
responsibility. Questions as to the construction of 
the will, as to the division of the estate, as to the 
proper investment of the trust funds, as to loss aris- 
ing from securities proving worthless, or through the 
funds of the trust being misappropriated, etc., are 
of frequent occurrence, leading too often to actions 
in Court which judicious foresight on the part of the 
trustees might, in many cases, have avoided. 

It is now necessary to state the law as it at present 
stands with regard to the duties, powers, and responsi- 
bilities of trustees, with the object of aiding them in 
the proper discharge of their duties and of setting 
before them, in some respects, what course they ought 
to adopt in the management of the trust committed 
to their care. 

Persons entitled to act as trustee. — Generally 
speaking, all persons who are capable of making a 
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will (see p. 3) may act as the trustee of another 
person. A married woman may act as a trustee. 

General duties of trustees. — A trustee is re- 
quired to exercise the same degree of diligence in the 
management of the trust which a man of ordinary 
prudence would exercise in the conduct of his own 
affairs, and in those branches of his trust duty which 
he is required to discharge m person, he must give 
his whole mind to the business in hand, and act to 
the best of his ability in its performance. No one is 
compelled or bound to accept the ofl&ce of a trustee, 
and until he signifies his consent in some way or 
other he cannot be held responsible as a trustee. 
Though a person may have agreed in the lifetime of 
the testator to accept the ofl&ce of trustee, he is still 
at liberty to recede, except in so far as his feelings 
may forbid it ; and it will be proper for him to do so 
if he finds that his charge as trustee is different from 
what he conceived it to be when he entered into the 
engagement. If a person, however, undertakes that 
ofl&ce, it is his duty to attend to the aflfairs of the 
trust, and if he chooses to neglect that duty, or to 
leave the discharge of it in the hands of other persons, 
he must abide by the consequences. It will not avail 
a trustee, when a question arises upon whom the 
loss of trust funds should fall, to shelter himself on 
the plea that he left the management of the trust 
in the hands of the law agent of the trust or in 
the hands of his co-trustees. While they in their 
proper places must be responsible for their own negli- 
gence, all the trustees are liable to the beneficiaries 
when it is found that the trust funds or any part 
thereof have been lost through mismanagement or 
negligence. . . 

E 
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Effect of clause in will freeing trustees from 
responsibility. — In most of trust settlements there 
is to be found a clause to the followmg or similar 
efifect : — " That my said trustees shall not be answerable 
for errors, omissions, or neglect of diligence, nor for 
the insufiBciency of securities, insolvency of debtors, 
or depreciation in the value of purchase, nor dnguli 
in solidum (that is, each individual for the whole), or 
for the omissions of each other or of their factor, but 
each for his or her actual intromissions only." Trus- 
tees would do well not to place too much reliance on 
this clause of immunity, for it is settled in the law 
of Scotland that such a clause is ineffectual to protect 
a trustee against the consequences of gross negligence 
on his part, or of any conduct which is inconsistent 
with hoTid fides. Further, it has been decided that the 
clause affords no protection to trustees who, from 
motives however laudable in themselves, act in plain 
violation of the duty which they owe to the indi- 
viduals beneficially interested in the funds which they 
administer. 

Acts of Parliament regulating the duties of 
trustees. — As might naturally be supposed, consider- 
ing the importance of the ofi&ce of trustee under the 
testamentary settlement of a deceased person, there 
have been several Acts of Parliament passed regulat- 
ing the duties of such trustees, and the effect of these 
Acts may here be generally summarised. It is to 
be observed, however, that the express wish of the 
deceased, as contained in his will, must receive effect, 
unless the provisions are contrary to law or can be set 
aside by any person having a right to do so. (See jus 
relidce ; legitim, p. 20.) 

The first Act that calls for attention is the " Trust 
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(Scotland) Act, 1861," which was passed to amend the 
law in Scotland relative to the resignation, powers, 
and liabilities of gratuitous trustees. Under this Act 
it is provided that in all trusts constituted by virtue 
of any deed under which gratuitous trustees are 
appointed, the following provisions are held to be 
incorporated in the deed, unless the contrary be 
expressed therein. The expression "gratuitous trus- 
tee" means and includes all trustees who are not 
entitled as such to remuneration for their services in 
addition to any benefit they may be entitled to under 
the trust, and extends to and includes all trustees, 
whether original or assumed, who are entitled to 
receive any legacy or annuity or bequest under the 
trust. No trustee, however, to whom any legacy or 
bequest or annuity is expressly given on condition of 
the recipient thereof accepting the ofl&ce of trustee 
under the trust, is entitled to avail himself of the power 
to resign the office of trustee given in the Act, unless 
otherwise expressly declared in the trust deed. Thus, 
a person who is left a legacy on condition of his 
accepting the office of trustee, and who takes the 
legacy and enters upon the duties of trustee, is not 
entitled to resign that office unless in the deed con- 
ferring the legacy power to resign is given. 

1. Power is given to any trustee to resign the office 

of trustee unless as above stated. 

2. Power is given to a trustee if there be only one, or 

to the trustees appointed if more than one, or a 
quorum of them, to assume new trustees. 

3. The majority of the trustees accepting and 

surviving form a quorum. While a quorum 
of trustees are entitled to act in all matters 
of the trust, they must consult the wishes of 
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their co-trustees in all important matters of 
trust management, and if they fail to do so 
their actions are liable to be invalidated, as 
the trustees who have not been consulted 
may take proceedings in Court to have the 
action set aside. One case on this subject 
may be referred to. A majority of trustees,, 
without the knowledge of the other trustees,, 
agreed to assume new trustees, but the Court, 
on the application of the minority, set aside 
the resolution of the majority, observing 
that '*it was essential that the utmost fair-^ 
ness and openness should be observed among 
the trustees to each other ; that ample time 
and opportunity for deliberation should be 
afforded; and that if any concealment or 
underhand dealing, or any misleading or 
deception in order to carry a measure by 
surprise, should appear, the Court, as a Court 
of equity, would be entitled and bound to- 
control and restrain trustees in such abuse 
of their powers." 

4. Each trustee is only liable for his own acts and 

intromissions, and is not liable for the acta 
and intromissions of his co-trustees. 

5. Trustees are not liable for omissions. 

Trust Act, 1867. — The next Act we shall refer ta 
is the Trust (Scotland) Act of 1867. This Act does 
not repeal the foregoing provisions of the 1861 Act. 
The powers given in it are in addition to those 
formerly conferred. The Act under notice provides 
that in all trusts the trustees have power to do the 
following acts, where such acts are not at variance 
with the terms or purposes of the trust, and such acts 
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when done are as effectual as if such powers had been 

contained in the trust deed, viz.: — 

1. To appoint factors and law agents, and to pay 
them a suitable remuneration. (As to law 
agent's accomit when he is one of the trusteeSy 
see p. 82.) Where trustees appoint a factor 
to collect the rents and other periodical pay- 
ments due to the trust, they are not person- 
ally liable for his defalcations, provided the 
factor was of known respectability and re- 
puted solvent for his obligations at the time 
of appointment, or unless loss has arisen to 
the trust on account of undue delay on the 
part of the trustees in calling on the factor 
to account for his intromissions. There is no 
objection to the law agent and the factor 
being one and the same person. Further, 
trustees are not responsible for the defalca- 
tions of a stock-broker they have intrusted 
with the selling of any part of the trust 
estate, provided that the broker was at the 
time of instruction of known respectability 
and credit. In a case on this point where 
trustees were sought to be made responsible 
for the defalcations of a broker, one of the 
judges observed, " I think it is the duty of 
the Court in these cases where there is a 
question of nicety as to construction or 
otherwise to lean to the side of the honest 
trustee, and not to be anxious to find fine or 
extraordinary reasons for fixing him with 
any liability upon the contract. You are to 
endeavour as far as possible, having regard 
to the whole transaction, to avoid making 
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an honest man who is not paid for the per- 
formance of an unthankful office liable for 
the failure of other people from whom he 
receives no benefit." 

2. To discharge trustees who have resigned and the 

representatives of trustees who have died. 

3. To grant leases of the heritable estate of a 

duration not exceeding twenty-one years for 
agricultural lands and thirty- one years for 
minerals, — ^and to remove tenants. 

4. To uplift, discharge, or assign debts due to the 

trust estate. 

5. To compromise or to submit and refer all claims 

connected with the trust estate. 

6. To grant all deeds necessary for carrying into 

effect the powers vested in the trustees. 

7. To pay debts due by the truster or by the trust 

estate without requiring the creditors to con- 
stitute such debts where the trustees are 
satisfied that the debts are proper debts of 
the trust. The trustees are, however, not 
bound to pay debts unless these are con- 
stituted by decree of a competent Court. 
Where there is any doubt as to the validity 
of a creditor's claim, trustees should not pay 
unless under decree. The expense of con- 
stituting the claim is upon the creditor. 
Additional powers may be granted to trus- 
tees by the Court. — It is competent to the Court 
of Session, on the petition of the trustees under any 
trust deed, to grant authority to the trustees to do any 
of the following acts, on being satisfied that the same 
is expedient for the execution of the trust, and not 
inconsistent with the intention thereof. In all such 
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applications the Court determines the question of 
expenses in relation to the application, and where the 
Court is of opinion that the expense should not be 
charged against the trust estate, it so finds in dispos- 
ing of the application. The powers that may be 
granted are : — 

1. To sell the trust estate or any part of it. 

2. To grant feus or long leases of the heritable 

estate or any part of it. 

3. To borrow money on the security of the trust 

estate or any part of it. 

4. To excamb any part of the trust estate which is 

heritable. To excamb ground is to change 
one piece of ground for another. 

Beneficiaries may authorise trustees to do any of the 
foregoing ads, — When all the beneficiaries under the 
trust in existence at the date of presenting the petition 
are of full age and capable of acting, it is in their power 
by deed of consent to grant authority to the trustees 
to do any of the foregoing acts, the same not being 
inconsistent with the intention of the trust. Such 
authority being obtained, the said acts when done are 
equally valid and effectual as if the authority of the 
Court for the execution of the same had previously 
been obtained. 

Trustees may sell either by public roup or 
private bargain. — All powers of sale conferred on 
trustees by the trust deed or by virtue of the fore- 
going provisions may be exercised either by public 
roup or private bargain, unless otherwise directed in 
the trust deed, or in the authority given by the Court, 
or in the deed of consent to be granted by the bene- 
ficiaries. When the estate is heritable, it is lawful in 
such sales to sell, subject to or under reservation of a 
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feu-duty or ground annual, at such rate and on such 
conditions as may be agreed upon. In all sales it is 
lawful to reserve the mines and minerals if so wished. 
(As to purchase of trust property hy trustees, see p. 84.) 

The Court may authorise the advance of part 
of the capital of a trust fund. — The Court — that is, 
the Court of Session — may from time to time, under 
such conditions as they see fit, authorise trustees to 
advance any part of the capital of a fund destined 
either absolutely or contingently to mmor descendants 
of the truster, being beneficiaries having a vested 
interest in such fund, if it shall appear that the 
income of the fund is insufficient or not applicable 
to, and that such advance is necessary for the mainten- 
ance or education of, such beneficiaries or any of them, 
and that it is not expressly prohibited by the trust 
deed, and that the rights of parties other than the 
heirs or representatives of such minor beneficiaries 
are not thereby prejudiced. 

Application of trust funds. — The Court — that 
is, the Court of Session — may, on petition by the 
trustees, and after such intimation and inquiry as 
may be thought necessary, authorise the trustees 
under any trust deed to apply the whole or any part 
of trust funds, which they are empowered or directed 
by the trust deed to invest in the purchase of heritable 
property, to the payment or redemption of any debt 
or burden aflfecting heritable property which may be 
destined to the same series of heirs, and subject to the 
same conditions, as are by the trust deed made appli- 
cable to the heritable property directed to be purchased, 
provided that such application is not inconsistent with 
the other provisions of the trust deed. 

Discharge of trustees resigning, and heirs of 



RESPONSIBILITIES OF TRUSTEES. 73 



trustees dying during the subsistence of the 
trust. — When a trustee who resigns, or the repre- 
sentatives of a trustee who has died or resigned, cannot 
•obtain a discharge of his acts and intromissions from 
the remaining trustees, and when the beneficiaries of 
the trust refuse or are unable, from absence, incapacity, 
or otherwise, to grant a discharge, the Court may, on 
petition to that effect at the instance of such trustee 
or representative, and after such intimation and inquiry 
AS may be thought necessary, grant such discharge. 
It is in the power of the Court to direct that the 
•expense of such application be paid out of the trust 
-estate if the Court consider this reasonable. Trustees 
Are not bound to accept a qualified discharge. They 
are entitled to such a discharge as will free them from 
All responsibility, and if this is not granted, they are 
•entitled to go to the Court for judicial exoneration. 

Mode of resignation of trustees. — Any trustee 
•entitled to resign his office may do so by a minute of 
the trust entered in the sederunt book, and signed in 
that book by such trustee and by the other trustee or 
trustees acting at the time, or he may do so by signing 
A minute of resignation in the following form or to 
the like eflfect, and may register the same in the books 
of Council and Session. 

Form of Mimite of resignation of Trustee, 

I, A, -B., do hereby resign as and from the date 
hereof the office of trustee under the trust disposition 
and settlement {or other deed) granted by C, D. in 
favour of E, F., G. H,, and myself, dated the 
day of , and recorded in the books of 

Council and Session (or other register) the ' 
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day of . [If the resigning trustee was 

assumed, add and to which office of trustee I was 

assumed by deed of assumption granted by the said 

R F. and G. H,, dated the day of .] 

In witness whereof (here insert testing clause in form 

given at p. 9). 

A.B, 

L, M,, Witness. 

N, 0., Witness. 

* 

In cases where the above minute is adopted, the 
trustee resigning is bound to intimate the same to- 
his co-trustee or trustees. The resignation only takes 
effect from and after the expiry of one calendar month 
after the date of such intimation, or the last date 
thereof if more than one, if the trustee or trustees ta 
whom such intimation was given is within Scotland^ 
or otherwise within three months from and after that 
date. 

When trustee's residence cannot be found. — In case^ 
after inquiry, the residence of any trustee to whom 
intimation should be given cannot be found, such 
intimation must be given edictally, and the resigna- 
tion in that case is held to take effect from and after 
the expiry of six months. By edictal intimation i& 
meant that form of intimation which requires to be 
given when the person upon whom the notice is to be 
served can neither personally be found within Scotland 
nor has a dwelling house there. The intimation is 
given by leaving a copy of the minute of resignation 
at the office of the Keeper of Edictal Citations, 
Register House, Edinburgh. 

Cases where tnistee desiring to retire is sole trustee.--^ 
If any trustee entitled to resign his office is at the 
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time sole trustee, he is not entitled to resign unless 
in one of two ways, viz.: — (1) until, with the consent 
of the beneficiaries under the trust of full age and 
capable of acting at the time, he has assumed new 
trustees, who have declared their acceptance of office, 
or (2) until he has applied to the Court stating his 
wish to resign and asking for the appointment of new 
trustees or of a judicial factor to administer the trust. 
In the latter case, the Court, after intimation to the 
l^eneficiaries under the trust, or to such of them as the 
Court direct, may appoint a judicial factor, or, on the 
application of the beneficiaries or any of them, may 
appoint new trustees. After such appointment, either 
of judicial factor or of trustees, the petitioning trustee 
will be entitled to resign. 

New or additional trustees may be assumed into trust. 
— When trustees have the power of assuming new 
trustees, such new trustees may be assumed by a deed 
of assumption executed by the trustee or trustees 
acting under such trust deed, or by a quorum of such 
trustees if more than two. The deed by which new 
trustees are assumed is termed a " Deed of Assump- 
tion." 

Procedure when new trustees cannot he assumed, or 
when trustee becomes insane or incapable of acting. 
Appointment by Court — When trustees cannot be 
assumed under any trust deed, or when any person 
who is the sole trustee acting under any such trust 
deed has become insane or incapable of acting by 
reason of physical or mental disability, the Court may, 
upon the application of any party having an interest 
in the trust estate, after such intimation and inquiry 
as may be thought necessary, appoint a trustee or 
trustees under such trust deed with all the powers 
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incident to that office. On such appointment being 
made in the case of any person becoming insane or 
incapable of acting, such person ceases to be a trustee 
under such trust deed. 

Trustees appointed by the Court have no power with&id 
express authority to assume new trustees. — ^Trustees 
appointed by the Court have not the power of assum- 
ing new trustees unless such power is expressly con- 
feiTed upon them by the Court. 

Trust (Scotland) Amendment Act, 1891. — 
This is the last Act of Parliament calling for attention 
here, and its main provisions are as follows: — The 
Court have power to remove trustees in cases of insanity^ 
inability to act, or continuous absence from the United 
Kingdom. — In the event of any trustee being or becom- 
ing insane or incapable of acting by reason of physical 
or mental disability, or by continuous absence from the 
United Kingdom for a period of six calendar months or 
upwards, such trustee, in the case of insanity or incapa- 
city of acting by reason of physical or mental disability, 
shall, and in the case of continuous absence from the 
United Kingdom for a period of six calendar months 
or upwards, may, on application to the Court by 
any co-trustee or beneficiary in the trust estate, be 
removed from office, upon such evidence as shall satisfy 
the Court of the insanity, incapacity, or continuous 
absence of such trustee. The difference between the 
removal of a trustee on the ground of insanity, or 
physical or mental disability, and continuous absence 
from the United Kingdom is this, that in the former 
case the Court have, on the fact of insanity being 
proved, no discretion but to remove the trustee, 
whereas in the latter case they have a discretionary 
power to remove or not as may be thought best. 
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Trustees are not chargeable with breach of 
duty for lending money on security of any 
property on certain conditions. — No trustee lend- 
ing money upon the security of any property ia 
chargeable with breach of duty by reason only of the 
proportion borne by the amount of the loan to the value 
of such property at the time when the loan was made^ 
provided that it appears to the Court that in making 
such loan the trustee was acting upon a report as to 
the value of the property made by a person whom tho 
trustee reasonably believed to be an able, practical 
valuator, instructed and employed independently of 
any owner of the property, whether such valuator 
carried on business in the locality where the property 
is situated or elsewhere, and that the amount of 
the loan by itself, or in combination with any other 
loan or loans upon the property ranking prior to 
or pari passu (that is, equally) with the loan in 
question, does not exceed two equal third parts of the 
value of the property as stated in such report. The 
same provision applies to a loan upon any property on 
which the trustee can lawfully lend. 

ExtcTVt of liability of trustee where money is improperly 
advanced, — Where a trustee has improperly advanced 
trust money on an heritable security which would, at 
the time of the investment, have been a proper invest- 
ment in all respects for a less sum than was actually 
advanced thereon, the security is deemed an authorised 
investment for such less sum, and the trustee is only 
liable to make good the sum advanced in excess there- 
of with interest. 

Court may make special orders in causes where investment 
has been made at request of beneficiary, — Where a trustee 
has committed a breach of trust at the instigation or 
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request, or with the consent in writing, of a beneficiary, 
the Court may, if it thinks fit, and notwithstanding 
that the beneficiary may be a married woman entitled 
for her separate use whether she has or has not powers 
of disposal or alienation, make such order as to the 
Court seems just for applying all or any part of the 
interest of the beneficiary in the trust estate by way 
of indemnity to the trustee or person claiming through 
him. 

Investment of trust funds. — There is no part of 
the duty of trustees beset with more difficulties than 
the investment of the trust funds. In all cases trus- 
tees should be specially careful to see that the trust 
funds are properly invested, and that either in such 
securities as may have been authorised by the deed 
under which they act or authorised by Act of Parlia- 
ment. Should they fail in their duty in this respect, 
and wrongfully invest the trust funds, they are person- 
fl,lly liable to make good to the beneficiaries under the 
trust the loss sustained through their negligence. 

It is not easy to give a definition of what is a proper 
security for the investment of trust funds. It may, 
however, be assumed that a security is not shown to 
be a good security for the investment of trust funds 
by proving that other persons were willing to lend on 
the same security. A prudent man of business deal- 
ing with his own money may be willing to lend it on 
doubtful security, either because he is offered a special 
rate of interest or, even without this inducement, 
because he is willing to incur some risk rather than 
leave his money uninvested, but it seems to be the 
law that a trustee may only lend the money of the trust 
on safe security — that is, such security as offers reason- 
able assurance that the principal and interest will be 
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recovered out of the estate in case the obUgant should 
be unable to meet his engagements. No trustee can 
justify the lending of trust money to a debtor without 
•security, and if that money be lost or be not forth- 
coming when required, the trustees are personally 
responsible for the amount. 

Rule to be applied where trustees are sought 
to be made personally responsible for inyest- 
ments. — The general rule to be applied in all cases 
where trustees are sought to be made personally 
responsible for breach of duty in the investment of 
trust funds is this, that a trustee is bound to exhibit 
that reasonable amount of care in arriving at a judg- 
ment which a man of ordinary prudence would do in 
his own affairs. The rule is thus expressed by Lord 
Watson in a case decided in the House of Lords in 
1887 : " As a general rule, the law requires of a trustee 
no higher degree of diligence in the execution of his 
office than a man of ordinary prudence would exercise 
in the management of his own affairs. Yet he is not 
allowed the same discretion in investing the money of 
the trust as if he were a person sui juris (literally, his 
own master — capable of acting) dealing with his own 
estate. Business men of ordinary prudence may and 
frequently do select investments which are more or 
less of a speculative character, but it is the duty of 
a trustee to confine himself to the class of investments 
which are permitted by the trust, and likewise to 
avoid all investments of that class which are attended 
with hazard. So long as he acts in the honest observ- 
ance of these limitations, the general rule already 
stated will apply." 

Trustees' powers of investment of trust 
funds. — Trustees under any trust may, unless specifi- 
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cally prohibited by the constitution or terms of the- 
trust, invest the trust funds in any of the following 
securities, but it is to be kept in view that the powers 
of investment given by law are not to be held or 
construed as restricting or controlling any powers rf 
investment of trust funds expressly contained in any 
trust deed : — 
(a) In the purchase of 

1. Any of the Government stocks, public funds, or 

securities of the United Kingdom. * 

2. Stock of the Bank of England. 

3. Any securities the interest of which is or shall 

be guaranteed by Parliament. 

4. Debenture stock of railway companies in Great 

Britain incorporated by Act of Parliament. 

5. Preference, guaranteed, lien, annuity or rent 

charge stock, the dividend on which is not 
contingent on the profits of the year of such 
railway companies in Great Britain as have 
paid a dividend on their ordinary stock for 
ten years immediately preceding the date of 
investment. 

6. Stock or annuities issued by any municipal cor- 

poration in Great Britain, which annuities^ 
or the interest or dividend upon which 
stock, are secured upon rates or taxes levied 
by such municipal corporation under the 
authority of any Act of Parliament. 

7. East India Stock, stocks or other public funds 

of the Government of any colony of the 
United Kingdom approved by the Court of 
Session, and also bonds or documents of debt 
of any such Government approved as afore- 
said, provided such stocks, bonds, or others are 
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not payable to the bearer. With regard to 
the mvestments here specified, the approval 
of the Court of Session must, in all cases, 
be obtained before trustees are in safety to 
invest trust money in any of such securities. 
To obtain the approval of the Court, a 
petition is presented on behalf of the trus- 
tees for this purpose. Thereafter, a remit 
is usually made to a professional man 
< acquainted with such securities, to report 

upon their sufficiency. Should the report 
be satisfactory, authority to invest is granted. 
It must, however, be kept in view that, 
although stocks have been approved of in 
a particular application, they are not thereby 
pronounced to be eligible in all cases or in 
any other case than that before the Court, 
as it is obvious that these stocks may vary 
from time to time as eUgible investments. 

8. Feu-duties or ground-annuals. 
(6) In loans : — 

9. On the security of any of the stocks, funds, or 

other property aforesaid. 

10. On real or heritable security in Great Britain. 

11. On debentures or mortgages of railway com- 

panies in Great Britain incorporated by Act 
of Parliament. 

12. On bonds, debentures, or mortgages secured on 

rates or taxes levied under the authority of 
any Act of Parliament by mimicipal corpora- 
tions in Great Britain authorised to borrow 
money on such security. 

13. On Indian railway stock, debentures, bonds, 

or mortgages, on which the interest is per- 

F 
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manently guaranteed by the Indian Govern- 
ment and payable in sterling money in Great 
Britain. 
Power to trustees to invest in debenture stock. — Where 
a power is given to trustees to invest trust funds in 
the mortgages or bcmds of a railway company or any 
other description of company, such power, unless the 
contrary is expressed in the instrument creating the 
power, is deemed to include a power to invest such 
funds in the debenture stock of a railway company, Or 
such other company as aforesaid, and an investment 
of trust funds may be made accordingly. 

Liability of trustees for the debts of the 
trust. — In regard to debts originating with the trus- 
tees and devolving on the trustees only by force of the 
trust, there can be no- doubt that trustees are bound 
only in their character as trustees but not as indi- 
viduals. But in regard to debts cwitracted by the 
trustees themselves, although it may be bond fide for 
trust purposes, they will be personally bound to third 
persons imless it appears clearly from the terms of 
the transaction that the creditor expressly took the 
trust estate, as distinct from the individual trustees, as 
his debtor. In such cases it is held, and justly held> 
that the trustees, who are supposed to know their own 
trust affairs, are bound to warrant the sufficiency of 
the trust funds to the persons with whom they deal, 
and who have no such means of information. 

Law agent's account where he is one of the 
trustees. — In the general case, a trustee is not allowed 
to act and charge as agent under the trust, or in any 
way to make profit out of his office of trustee. Con- 
sequently, a law agent who is one of the trustees 
under a testamentary settlement, and who is entrusted 
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by his co-trustees with the law business of the trust, 
is not entitled to charge any professional fee for his 
trouble unless the will of the deceased specially sanc- 
tions the payment of such fees. The law agent, in 
such circumstances, is, however, entitled to his actual 
outlay but nothing more. It is, however, open to him 
to entrust the work to another law agent, whose 
charges are proper charges against the trust estate. 

An exception to the foregoing general rule is allowed 
in ca6es where the beneficiaries consent to the law 
ag6nt being employed to transact the business of 
the trust, on the footing that he is to be allowed the 
usual remuneration for his services, or where such 
beneficiaries know and acquiesce in the law agent 
carrying on the business of the trust on the footing of 
charging and being allowed the usual business fees 
for the work done by him. 

Trustee, or firm of which he is a partner, 
cannot contract for work to be done with 
reference to trust estate. Exceptions to rule. 

— It is a rule of universal application that no one 
having duties of a fiduciary nature to discharge is 
allowed to enter into engagements in which he has 
or can have a personal interest contiicting, or which 
might possibly conflict, with the interests of those 
he is bound to protect. So strictly is this principle 
adhered to, that no question is allowed to be raised 
as to the fairness or unfairness of the contract so 
entered into. Consequently, if, in violation of the 
principle here stated, a trustee, or a firm of which he 
is a partner, undertake work for the trust estate with- 
out the special consent of the beneficiaries in writing, 
such beneficiaries may refuse to allow the trust money 
to be used in paying the contract price. Trustees 
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should avoid undertaking work for a tru&t estate 
which they administer, unless under an agreement 
with the beneficiaries that they are to be paid for 
their services. The agreement should be in writing 
and expressed in such terms as to leave no doubt as to 
the conditions on which the work is undertaken. 

Purchase of trust property by trustees. — It 
is improper for trustees. to purchase any part of the 
trust estate, although the sale be by public roup or 
private bargain. A purchase by a trustee is not illegal 
in itself, but the transaction is open to challenge at the 
instance of any of the beneficiaries, who may, if they 
so determine, have the sale set aside. There is this 
peculiarity in such transactions, that it is open to the 
beneficiaries to keep the trustee to his bargain, while 
the trustee cannot compel the beneficiaries to approve 
of the sale to him. 

Trustees carrying on business of deceased. — 
Unless specially authorised by the terms of the deed 
under which they act, trustees are not warranted in 
carrying on the business the testator was engaged in 
at the time of his death. It is their duty to put the 
funds in a position of safety, and this cannot be done 
if they are allowed to remain in a trading company. 

Effect of trustees trading with trust money. 
— A trustee cannot justifiably use the trust funds 
in trade, even though he be not expressly prohibited 
from so doing by the trust deed, and though he 
may intend benefit to accrue to the beneficiaries. If, 
therefore, he does so, — if he does what by the law he 
was not entitled to do and the funds are in conse- 
quence lost, — he must bear the loss ; but if there is 
any gain the gain will belong not to the trustee but to 
the beneficiaries whose funds were so employed. 
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Liability of trustees bu3ring or holding shares 
in joint stock or other trading compajiies. — 
Trustees cannot, unless specially authorised by the 
terms of the deed under which they act, competently 
purchase, so as to bind the trust estate, shares in joint 
stock or other trading companies in which the liability 
of the members is unlimited, or in which there is a 
liability on the shares. If they do so, they thereby 
render themselves personally liable for the calls on 
the shares. As trustees cannot with safety to them- 
selves purchase shares in an unlimited company, 
neither are they at liberty to retain an imsafe or 
improper investment which the deceased may have 
himself made after they have had reasonable time to 
realise the investment. Their holding such shares is 
equivalent in the eye of the law as regards their duty 
and liability to their making the investment them- 
selves. This was decided in a case arising out of 
the failure of the City of Glasgow Bank, where certain 
trustees continued to hold stock of the bank belonging 
to the testator for a period of thirteen years after his 
death. When the bank failed, the beneficiaries under 
the trust sought to and were successful in interdicting 
the trustees from applying the trust funds in paying 
the calls due on the stock, the Court deciding that it 
was the duty of the trustees to have sold the stock 
within a reasonable time after the death of the testator, 
and that as they did not do so they were not entitled 
to apply the trust funds in payment of the calls. 
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CHAPTEE VII. 

SPECIAL PROVISIONS WITH REGARD TO MONEY 
LODGED IN SAVINGS BANKS. 

SAVINGS Banks may pay sums not exceeding' 
one hundred pounds to persons nominated 
by deceased without confirmation. — A depositor 
in a Savings Bank, not being under sixteen years of 
age, may, by a writing under his hand (the fonn of 
writing required can be obtained at the oflSce of any 
Savings Bank), delivered at or sent to the otfice of 
such Savings Bank, nominate any person, not being an 
oflScer or servant of the directors (unless such officer 
or servant be the husband, wife, father, mother, child, 
grandchild, brother, sister, nephew, or niece of the 
nominator), to whom any sum not exceeding one 
hundred pounds which may remain due to such 
depositor at his decease may then be paid, and may 
from time to time revoke or vary such nomina- 
tion by writing under his hand similarly delivered 
or sent. On receiving satisfactory proof of the 
death of a nominator, the directors of the Savings 
Bank can pay to the nominee the sum due to the 
deceased, provided it does not exceed one hundred 
pounds, without requiring the production of confirma- 
tion or other formality. 

Provision in cases where there has been no nomina- 
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ti<yfi, — If a person dies intestate and without having 
made any nomination which remains unrevoked at 
his death, and having at his credit a aum not exceeding 
one hundred pounds, such sum may be paid without 
confirmation to the person who appeaw to a majority 
of the directors upon such evidence as they may 
deem satisfactory to be entitled by law to receive 
the same. 

No claim against hank by other persons in reject of 
payments made^ — All payments made by the directors 
of Savings Banks under the foregoing powers are 
valid with respect to any demand of any other person 
as next of kin of the deceased, or as his lawful 
representative, or person claiming to be such repre- 
4sentative, against the Savings Bank or directors there- 
of. Such next of kin, representative, or claimant has, 
however, a remedy, for recovery of such money so 
paid, against the person or persons who have received 
the same. 

Conditions to be observed inrhere fund ex- 
ceeds eighty pounds. — For the preventicm of frauds 
on the revenue, it is provided, by an Act entitled the 
** Provident Nominations and Small Intestacies Act, 
1883," that, if the total sum with respect to which a 
nomination has been made by any person, or standing 
to the credit of any person, in a Savings Bank at his 
death exceeds, after deduction of any moneys payable 
under the rules of the Savings Bank, or otherwise for 
the purpose of defraying the funeral expenses of the 
deceased, the sum of eighty pounds, the directors, 
before making any payment to a nominee or other- 
wise, must have produced to them a duly stamped 
receipt for the succession or legacy duty payable 
thereon, or a letter or a certificate from the Com- 
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missioners of Inland Bevenue stating that none such 
is payable. Such receipt or certificate is given 
hj the Commissioners upon payment of duty, or 
satisfactory proof of no duty being payable, as the 
case may be. 



-CHAPTEE VIII. 

DUTIES PAYABLE TO GOVERNMENT IN EESPECT OF 
VALUE OF ESTATE LEBT BY DECEASED PERSONS. 

GOVERNMENT duties. For duties payable in 
respect of estates under five hundred pounds, 
see p. 96. 

The amount of Government duties payable on the 
death of any person is at present principally regulated 
by the Finance Act of 1894 and the Finance Act of 
1896. It is impossible, within the limits of the 
present work, to do more than give a general outline 
of the provisions of that Act. Prior to the Act the 
duties payable were as follows : — 

(1) iDventory duty. — That was a duty payable on 
the total amount of the moveable estate left by the de- 
ceased under deduction of debts and funeral expenses. 

(2) Legacy duty. — ^That was a duty on moveable 
property payable on legacies according to the amount 
bequeathed. Legacy duty is still payable. 

(3) Succession duty. — That was a duty payable 
partly on moveable and partly on heritable property, 
the duty on heritable property being calculated on 
the capitalised value of the income of the property 
regarded as an annuity for the successor's life. /Swc- 
cession duty is still payable. It will thus be seen 
that there was no inventory duty payable on the value 
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of heritable property. To impose suoh a duty was one 
of the objects of the new Act. The main reason, how- 
ever, assigned for the passing of it, was to introduce a 
graduated scale of duties, so as to make estates of greater 
value pay at a higher rate than smaller estates. Under 
the Act of 1894, it is provided that, in the case, of 
every person dying cfn or afte* the 2nd August 1894, 
there shall be levied and paid, save as expressly pro- 
vided for otherwise in the Act, upon the principal value, 
ascertained as af te^ mentioned, of all property heritable 
and moveable, which passed on the death of such person, 
a duty called " Estate Duty," at the graduated rates 
following .^^ — 



Where the Principal Value ofthe Estate 


Estate Dnty shall be payable 
at the Rate of 


Exceeds 


£ £ 
100 and does not exceed 600 


One pound ^ 




500 


1,000 


Two pounds 






4,000 


, „ 10,000 


Three pounds 






10,000 


, „ '25,000 


Four pounds 






25,000 


, „ 60,000 


Four pounds ten shillings 






60,000 , 


„ 76,000 


Five pounds i «. 
Five pounds ten shillings f''^^ *^°'' 




76,000 , 


100,000 




100,000 , 


<, 150,000 


Six pounds 






'150,000 


„ 250,000 


Six pounds ten shillings 






250,000 


, „ 600,000 


Seven pounds 






600,000 , 


1,000,000 


Seven pounds ten shillings 






1,000,000 


Eight pounds ^ 



Under the Finance Act of 1896, it is provided that 
where the principal value of an estate comprises a 
fraction of £100 in excess of £100, or of any multiple 
of £100, such fraction is excluded from the value of 
the estate for the purpose of determining both the rate 
and the amount of duty, except where the value of the 
estate exceeds £100 and does not exceed £200. In 
such a case the duty is £1. 

The expression "property" in the Act includes 
heritable and moveable property, and the proceeds of 
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sale thereof respectively, and any money or investment 
for the time being representing the proceeds of sales. 
Further estate duty requires to be paid on the follow- 
ing:— 

(1) Any donation made mortis cavsa by the deceased. 

(For meaning of mortis causa donation, see 
p. 49.) 

(2) Any property taken under -a voluntary disposi- 

tion made by any deceased person purporting 
to operate as an immediate gift, whether by 
way of transfer, delivery, declaration of trust, 
or otherwise, which shall not have been 
made boTid fide twelve months before the 
death of the deceased. 

(3) Any arrangement whenever made appearing as 

of the nature of a gift of part of the deceased's 
estate, whereby the person to whom the gift 
appears to have been made does not take 
immediate benefit to the entire exclusion 
of the donor. 

(4) Any property to which the deceased was abso- 

lutely entitled, but which he has Voluntarily 
caused to be transferred to or vested in 
himself and any other person jointly, so 
that the beneficial interest therein, or in 
some part thereof, passes or accrues by sur- 
vivorship on his death to such other person. 

(5) Money received under a policy of assurance 

effected by the deceased over his life, and 

kept up by him for the benefit of a donee. 

Aggregation of property to form one estate 

for the purpose of duty. — For determining the 

rate of estate duty to be paid on any property passing 

on the death of the deceased, all property so passing, 
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in respect of which estate duty is leviable, shall be 
aggregated so as to form one estate, and the duty 
shall be levied at the proper graduated rate in respect 
thereof. Any property passing on the death of the 
deceased in which the deceased never had an interest, 
or which, under a disposition not made by the deceased, 
passes immediately on the death of the deceased to 
some person other than the wife or husband or lineal 
ancestor or lineal descendant of the deceased, shall not 
be aggregated with any other property, but shall be an 
estate by itself, and the estate duty shall be levied at 
the proper graduated rate on the principal value 
thereof; but if any benefit, under a disposition not 
made by the deceased, is reserved, or given to the wife 
or husband or a lineal ancestor or lineal descendant 
of the deceased, such benefit shall be aggregated with 
property of the deceased for the purpose of determin- 
ing the rate of estate duty. 

Collection and recovery of duty. — The execu- 
tors of the deceased must pay the estate duty in 
respect of all moveable property, wheresoever situated, 
which the deceased was competent to dispose of at 
his death. The duty is payable before the inventory of 
the estate is lodged with the Sheriff-Clerk, with a 
view to confirmation being obtained. (As to how 
confirmation obtained, see p. 58.) In like manner, the 
executors may pay the estate duty in respect of any 
other property passing on the death of the deceased, 
which, by virtue of any testamentary disposition of 
the deceased, is imder the control of the executors, 
or, in case of property not under his control, if the 
person accountable for the duty in respect thereof 
request him to make such payment. Strictly speaking, 
executors are only liable for the estate duty on the 
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moveable property of the deceased, but they are not 
liable for any duty in excess of the assets which they 
have received as executors, or might, but for their 
own neglect or default, have received. As regards 
estate duty on the deceased's other property, the 
receivers thereof are the persons liable for the duty. 

Where amount of property is not known to 
executor. — Where the executor does not know the 
amount or value of any property which has passed 
on the death, he may state in his affidavit upon which 
confirmation is issued that such property exists, but 
he does not know the amount or value thereof, and 
that he undertakes, as soon as the^> amount and value 
are ascertained, to bring in an account thereof, and 
to pay both the duty for which he is or may be liable 
and any further duty payable by reason thereof for 
which he is or may be liable in respect of the other 
property mentioned in the affidavit. 

Where duty on whole estate is not paid by execidors, — 
Estate duty, so far as not paid by the executor, is 
collected upon an account setting forth the particulars 
of the property, and delivered to the Commissioners 
within six months after death by the person account- 
able for the duty, or within such further time as the 
Commissioners may allow. The person accountable for 
the duty is the receiver of the property. 

Accounts must be made up as at date of death, — 
Every estate must include all income accrued upon 
the property down to and outstanding at the date of 
the death of the deceased. Interest at the rate of 
three per cent, has to be paid from the date of death 
up till the date of the delivery of the inventory. 

Special provision unth regard to estate duty on herit- 
able property. — The duty due on an account of heritable 
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property may be paid by eight equal yearly instal- 
ments or sixteen half-yearly instalments, with interest 
at the rate of three per cent, per annum from the date 
at which the first instalment is due, less income tax. 
The first instalment is due at the expiration of twelve 
months from the date of death, and the interest on 
the unpaid portion of the duty is added to each 
instalment, and paid accordingly. If it is desired at 
any time to pay off the instalments due without wait- 
ing for their respective terms of payment, this may be 
done, and interest is charged up to the date of actual 
payment. Where the property is sold, the duty must 
be paid on the completion of the sale. If the duty is 
not then paid, interest at four per cent, is charged. 

How value of property is determined. — (1) In 
determining the value of an estate for the purpose of 
estate duty, allowance is made for reasonable funeral 
expenses, and for debts and incumbrances; but an 
allowance is not made — 

(a) For debts incurred by the deceased, or incum- 
brances created by a disposition made by the 
deceased, unless such debts or incumbrances 
were incurred or created bond Jlde for full 
consideration in money or money's worth 
wholly for the deceased's own use and benefit, 
and take effect out of his interest ; nor 
(&) For any debt in respect whereof there is a right 
to reimbursement from any other estate or 
person, unless such reimbursement cannot 
be obtained ; nor 
(c) More than once for the same debt or incum- 
brance charged upon different portions of 
the estate ; 
and any debt or incumbrance for which an allow- 



DUTIES PAYABLE TO GOVERNMENT, 95 

ance is made shall be deducted from the value of 
the land oi: other subjects of property liable thereto. 

(2) An allowance is not made in the first instance 
for debts due from the deceased to persons resident 
out of the United Kingdom (unless contracted to be 
paid in the United Kingdom, or charged on property 
situate within the United Kingdom), except out of the 
value of any moveable property of the deceased situate 
out of the United Kingdom in respect of which 
estate duty is paid. There is no repayment of estate 
duty in respect of any such debts, except to the extent 
to which it is shown, to the satisfaction of the Com- 
missioners, that the moveable property of the deceased 
situate in the foreign country or British Possession in 
which the person resides to whom such debts are due 
is insufficient for their payment. 

(3) Where the Commissioners are satisfied that any 
additional expense in administering or in realising 
property has been incurred by reason of the property 
being situate out of the United Kingdom, they may 
make an allowance from the value of the property on 
account of such expense not exceeding in any case five 
per cent, on the value of the property. 

(4) Where any property passing on the death of 
the deceased is situate in a foreign country, and the 
Commissioners are satisfied that by reason of such 
death any duty is payable in that foreign country in 
respect of such property, they may make an allowance 
of the amount of that duty from the value of the 
property. 

(5) The principal value of any property shall be 
estimated to be the price which, in the opinion of the 
Commissioners, such property would fetch if sold in the 
open market at the time of the death of the deceased. 
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SufiScient has now been stated to give at least an 
outline of the duties payable under the Act, and the 
classes of property from which such duty is exigible. 
In all questions under it and for the settlement of the 
duties with the Government officials, a solicitor should 
always be employed. 

Government duty on estates not exceeding 
five hundred pounds. — Where the gross value of 
the property heritable and moveable — that is, the 
value of the property without any deductions — left by 
a deceased person liable to estate duty does not exceed 
the sum of five hundred pounds, the duty payable is 
as follows : — 

Estates exceeding £100 and not exceeding £300, duty 30s. 
Estates exceeding £300 and not exceeding £500, duty 50s. 

There is no duty payable on estates not exceeding 
one hundred pounds. 

Where the total amount of an estate exceeds five 
hundred pounds, but after debts are deducted the 
net estate is less than this sum, the duty payable is 
that specified on p. 90. 

Legacy duty. — This is a duty payable to Govern- 
ment upon the capital value of legacies or shares of the 
residue of the moveable estate of a deceased person, left 
by him to persons named in his will. The duty varies 
according to the degree of relationship of the receiver 
of the gift to the deceased, and is as follows : — 

1. Lineal ancestors or descendants, ... £1 per cent. 

2. Brothers and sisters of the deceased, or their 

descendants, £3 „ 

3. Brothers and sisters of the father or mother 

of the deceased, or their descendants, . £5 ,, 

4. Brothers and sisters of a grandfather or 

grandmother of the deceased, or their 
descendants, £6 „ 
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5. Persons in any other degree of collateral con- 

sanguinity, or strangers in blood to the 

deceased, £10 per cent. 

6. The husband or wife of the deceased is not chargeable with 

duty. 

Payment of duty, — Unless otherwise provided for in 
the will of the deceased, the person liable in payment 
of the duty is the receiver of the legacy. 

Legacy and succession duty on estates not eocceeding 
one thousand pounds, — Where the net value of the 
property heritable and moveable in respect of which 
estate duty is payable does not exceed one thousand 
pounds, the estate duty is all the Government duty 
that requires to be paid. There is no legacy or suc- 
cession duty payable from such estates. 
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TABLE SHOWING DISTRIBUTION OF MOVEABLE ESTATE 
OF PERSONS 1 DYING INTESTATE. (Aa to what is re- 
garded as Moveable Property, see p, 28.) 



If a Ferw^dNte IntMtate, Digtiibutlon of Estate among ReprMentatlres. 



I. Huthand dying survived by Wife cmd Children. 



1. Wife and child or 
children. 



2. Wife, child or chil- 
dren, and issue 
of predeceasing 
child or children. 



3. Wife and issue of 

predeceased child 
or children. 

4. Wife and hus- 

band's children 
by two or more 
marriages. 



The estate is divided into three parts. 
One-third £fills to the widow as jus 
relictce; one-third to the child or 
children as legUim ; the remaining 
third, or dead^s part, to the child or 
children as next of kin, ( For egeplana- 
tion of terms "jus relictce " and " legi- 
tim" seep. 20.) 

One-third to widow as jus relictce ; one- 
third to surviving child or children 
as UgiUm ; and the remaining third, 
or decuPs part, between the surviving 
child or children per capita,^ and the 
issue of predeceased child or children 
per stirpes,^ 

One-half to widow as jtu relictas ; and 
half to such grandchildren per capita 
as next of kin» 

One-third to widow &ajus relictce ; one- 
third to whole children, as Icgitim^ 
and the remaining third, or decuffs 
part, to them as next of kin. 



1 In the caae of intestacy illegitimate children do nut succeed to their father 
and mother's property or estate. When an illegitimate child dies intestate and 
leaves neither wife nor children his estate falls to the Crown. 

9 I.e.y by the head. Where an estate is divided per capita it is divided into 
as many shares as there are children. 

s /.e., by descent through a parent. In snch cases the share which would 
have fallen to a deceased parent if alive is divided equally among his or her 
children. 
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If a Person die Intestate, 
leavlnf^ 



Dlsrribntlon of Estate among Representattres. 



5. Wife and hus- 
band's children, 
and children of 
wife by fonner 
marriage. 



One-third to widow as^t^ relicf^B ; one- 
third to husband's children as legitim, 
and one-third to them as neoct of kin. 
The widow's children by former mar- 
riage have no share in the intestate's 
succession. 



IL Ruaband dying 8wrvived by Wife only. 



6. Wife without chil- 
dren. 



One-half to widow as jtcs relietod ; the 
other half, or dead's party to the 
intestate's next of kin. 



III. Rusbatrd dying predeceased by Wife, leaving Children, 



7. Child or children 
only. 



8. Child or children, 
and issue of pre- 
deceasing child 
or children. 



9. Issue of predeceas- 
ing child or chil- 
dren. 

10. Husband's chil- 

dren by two or 
more marriages. 

11. Husband's chil- 

dren and wife's 
children by for- 
mer marriage. 



Whole estate to such child or children 
in equal shares ; one-half as legitinif 
and the other, or dead's party as n^ext 
of kin. 

One-half to child or children as legitimj 
and the other half, or dead^s party 
between such child or children per 
capita, and the issue of predeceased 
child or children per stirpes, as next 
of kin. 

Whole estate to such child or children 
equally per capita, as next of kin. 

Whole estate to such children equally, 
one-half as legitim, aud the other 
half, or dead's part, as neoct of kin. 

Whole estate to intestate's children 
equally, half as legitim, and the other 
half as neoct of kin. The wife's chil- 
dren by former marriage have no 
share in the intestate's succession. 



IV. HiLsband dying predeceased by Wife tritkout Issue, or Wife 
dying predeceased by Husband tvitJiout Isstie, or a person 
dying unmarried. 



12. Father only, or' 

13. Father and 

mother oiily. 



Half to father by Sec. 3, Moveable Suc- 
cession Act, 1855, and the remaining 
half by common law. 
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If a Person die Intettate, 
leaving . 



Dlstribntion of Estate among Representatives. 



14. Mother only. 



16. Father, mother, ^ 

and brothers 

and . . 
— — sisters, 
or 

16. Father, and 

brothers ^ 
or 

sisters. 

17. Mother, and 

brothers *° 
sisters. 



or 



18. Father, mother,^ 

brothers ^ 
or 

sisters, and 

issue of pre- 

deceased 

brothers *°^ 



sisters* 



or 



19. Father, brothers 
^ sisters, and 

OP ' 

issue of pre- 
deceased 

brothers ^ 
or 

sisters. 



20. Mother, brothers 

^ sisters, and 

OP ' 

issue of pre- 
deceased brothers 

^ sisters. 

OP 

21, Father, mother, 

and issue of pre- 
deceased brothers 

^ sisters, 
or 



One-third to mother, under Sec. 4, Move- 
able Succession Act, 1855, and the re- 
maining two-thirds to the intestate's 
next of kin, failing whom, the Crown. 

Half to father under Sec. 3, Moveable 
Succession Act, 1855, and the re- 

on/l 

maining half to brothers -^ sisters 
equally. 



or 



One-third to mother under Sec. 4, 
Moveable Succession Act, 1855, and 

the remaining two-thirds to brothers 

and . . f. 

— sisters equally. 



Half to father under Sec. 3, Moveable 
Succession Act, 1855, and half be- 

on/1 

tween brothers — sisters per eapUa, 
and such issue per stirpes. 



One-third to mother under Sec. 4, Move- 
able Succession Act, 1855, and the 
remaining two-thirds between such 



and 



brothers — - sisters per capita, and 



OP 



such issue per stirpes. 

Half to father under Sec. 3, Moveable 
Succession Act, 1855, and half to 
such children equally. 
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it 
I 



If a Person die Intestate, 
leaving 



Distribution of Estate among RepresentatiTes. 



22. Father, and issue 

of predeceased 

rothers — 
or 

sisters. 

23. Mother and issue 

of predeceased 

brothers ^ 
or 

sisters. 

24. Father, mother,^ 

children and 
grandchildren 
of predeceased 

brothers ^ 

OP 

sisters. 

25. Father, children 

and grand- 
children of pre- 
deceased 

brothers ^ 
or 

sisters. 

26. Mother, children 

and grand- 
children of pre- 
deceased brothers 

^ sisters, 
or 

27. Brothers 

sisters only. 
Brothers 



28. 



29. 



and 
or 

and 
or 
sisters and issue 

of predeceased 

, . , and 

brothers — 

sisters. 

Brothers 

sisters and 
issue of 



and 



or 
the 
prede- 
ceased brothers* 

^ sisters' de- 
or 

ceased children. 



Half to fiither under Sec. 8, Moveable 
Succession Act, 1865, and half to 
such children equally. 



One-third to mother under Sec. 8, Move- 
able Succession Act, 1855, and the 
remaining two-thirds to such chil- 
dren equally. 



Half to lather under Sec. 8, Moveable 
Succession Act, 1855, and the remain- 
ing half between such children per 
capita, and such grandchildren per 
stirpes. 



One-third to mother under Sec. 4, Move- 
able Succession Act, 1855, and the 
remaining two-thirds between such 
children per capita, and such grand- 
children per stirpes. 

Whole estate is divided among them 
equally. 



Estate divided between brothers 



and 
or 



sisters who take per capita, and such 
issue who take per stirpes. 



Estate divided between such brothers 

^^ sisters, who share per capita, and 

such children who share per stirpes, 
the shares to which their respective 
parents would have been entitled had 
they survived the intestate. 
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If a Perawi^^Inteatiite, Digtribution of Estate among RepresentatlTes. 



30. Brothers ^ 

sisters, the issue 
of predeceased 

brothers ^ 
or 

sisters, and the 
issue of prede- 
ceased brothers' 

— - sisters' de- 
or 

. ceased children. 

31. Issue of prede-^^ 

ceased brothers 

-— - sisters, 
or 

32. Issue of pre- 

deceaseds 

brothers' — 
or 

sisters' de- 
ceased chil- 
dren. 

33. Issue of prede- 

ceased brothers 

^ sisters, issue 

OP ' 

of predeceased 
brothers' -— - 

OP 

sisters' deceased 
children. 

34. Brothers ^ 

OP 

sisters german, 
and brothers — 

OP 

sisters consan- 
guinean. 



35. Brothers 



and 

OP 

sisters consan- 
guinean, and 

brothe rs — 

OP 

sisters uterine. 



Estate divided between brothers and 
sisters who take per capita^ the issue 
of predeceased brothers and sisters 
who take per stirpes^ and the issue of 

Sredeceased brothers' and sisters' 
eceased children who take per 
stirpes, the shares to which their 
respective parents would have been 
entitled had they survived the 
intestate. 



Estate divided among such issue 
equally. 



Estate divided between nephews and 
nieces who take per capita, and grand- 
nephews and nieces who take per 
stirpes. 



Estate divided between brothers and 
sisters german equally. Among col- 
laterals, relatives of the full blood 
exclude those of the half blood in the 
same line of succession. 



Estate divided among brothers and 

sisters consanguinean equally. (For 

meaning of ** consanguinean" and 
** uterine" see p. 86.) 
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If a Person die Intestate, 
leaying 



Disiribntion of Estate among Representatires. 



36. Brothers ^ 

or 

sisters oonsan- 
guinean, and 
uncles or aunts. 

37. Brothers ^ 

or 

sisters uterine, 
and uncles or 
aunts. 



38. Brothers 



and 
or 

sisters uterine, 
the issue of pre- 
deceased brothers 

and ._. . . 

— - Sisters utennp, 
or * 

and uncles or 

aunts: 

39. Father and 

rothers -— 
or 

sisters, consan- 

guinean and 

uterine. 

40. Mother and do. 



41. Father, mother, 

1 1 and 
and uncles -rz- 

OP 

aunts. 



42. Father and 

and 

or 
aunts. 



uncles 



43. Father and issue 
of predeceased 

•I and 

uncles -— - 
or 

aunts. 



Estate divided among brothers and 
sisters equally. 



One-half to brothers or sisters uterine 
equally, under Sec. 5, Moveable Suc- 
cession Act, 1855, and the remaining 
half to uncles or aunts equally. 

One-half among brothers or sisters uter- 
ine who take^T^r capita, and the issue 
of predeceased brothers or sisters 
uterine who take per stirpes^ under 
Sec. 5, Moveable Succession Act, 1855, 
and the remaining half to uncles or 
aunts equally. 



One-half to &ther under Sec. 3, Move- 
able Succession Act, 1855, and the 
remaining half to brothers or sisters 
consanguinean. 



One- third to mother under Sec. 4, Move- 
able Succession Act^ 1855, and the 
remaining two-thirds to brothers or 
sisters consanguinean. , 



Whole estate to father, by common law. 
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If a Person die Intestate, 
leavinfc 



Distribution of Estate among Bepresentatires. 



44. Mother and^ 

J and 

nncles — - 
or 

aunts. 

45. Mother, uncles 

^^ aunts and 
or 

issue of pre- 

deceased uncles 

and 



or 



aunts. 



46. Mother and 

issue of prede- 
ceased uncles 

and . 
— — aunts, 
or 

47. Issue of prede- 

ceased brothers' 

^ sisters' de- 
or 

ceased children, 
and issue of pre- 
deceased uncles 

and . 
— — aunts, 
or 

48. Issueofpredeceased 

b. , , and 

rothers' — 

sisters' deceased 
children's chil- 
d r e n, and 

« .1 and 

brothers -— - 
or 

sisters oonsan- 

guinean. 



49. Issue of prede- 
ceased uncles 

^ aunts, and 

issue of prede- 
ceased uncles' 

^ aunts' chil- 
or 

dren. 



One- third to mother under Sec. 4, Move- 
able Succession Act, 1855, and the 

remaining two-thirds to uncles ^- 
aunts, the issue of predeceased uncles 
— - aunts being excluded from parti- 
cipation. 



One-third to mother under Sec. 4, Move- 
able Succession Act, 1855, and the 
remaining two-thirds to such issue 
equally per capita* 



Whole estate among the issue of brothers' 
-~ sisters' deceased children equally. 



Whole estate among such issue equally 
to the exclusion of the half blood. 



Whole estate amone the issue of pre- 
deceased uncles ^ aunts. No repre- 
sentation is admitted among col- 
laterals after the descendants of 



brothers — — sisters, 
or 
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If a Person die Inteitate, 
leaTing 



DIstribatlon of Estate among RepresentatiTes. 



60. Uncles ^ aunts 

and children of 
great-uncles 

and _ . 
— r aunts, 
or 



51. Great-uncles' 



and 



or 

aunts' children, 
and issue of pre- 
deceased uncles 

and . 
— aunts. 



52. Grand&ther and 

and 
or 
aunts. 



uncles ^ 



53. Grand&ther and 

uncles ^ aunts 
or 

consanguinean. 

54. G r a n d f a t h e r, 

grandmother, 

and great-uncles 

and . 
— - aunts, 
or 

55. Grandfather, 

grandmother, 
and mother. 



and 



Whole estate among uncles 
equally. 



aunts 



Whole estate among such issue equally. 



Whole estate among uncles -^ aunts 

equally. When a person dies without 
leaving descendants or collaterals, or 
the descendants of collaterals, the 
&ther succeeds at common law ; and 
Hedling the feither, his collaterals suc- 
ceed, then the descendants of his 
collaterals, then filing them the 
remoter ascendants take. 

Whole estate to uncles — aunts consan- 



guinean equally. 



or 



Whole estate to grandfather. 



One-third to mother under Sec. 4, Move- 
able Succession Act, 1855, and the 
remaining two-thirds to grand&ther. 



y. Wife dying survived by Husband and Children, by ffu,sband 
vnthout Children, predeceased by Husband leaving Children, 
where the Wife has separate estate of her own. 

Section 6 of the Married Women's Property Act, 1881, provides that 
the husband of any woman who may die domiciled in Scotland shall 
take by operation of law the same share and interest in her moveable 
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estate which is taken by a widow in her deceased husband's moveable 
estate according to the law and practice of Scotland, and subject 
always to the same rules of law in relation to the nature and amount 
of such share and interest, and the exclusion, discharge, and satis&c- 
tion thereof. The application of this section is not restricted to 
marriages contracted after the passing of the Act, but is universal. 

Section 7 provides that the children of any woman who may die 
domiciled in Scotland shall have the same right of legitim in regard 
to her moveable estate which they have according to the law and 
practice of Scotland in regard to the moveable estate of their deceased 
fiither, subject always to the same rules of law in relation to the 
character and extent of the said right, and to the exclusion, discharge, 
or satis&ction thereof as the case may be. A married woman cannot 
discharge a claim for legitim without her husband's consent. 

y I. Wife dying predeceased by Husband vHthottt Children ; or 

a Woman dying unmarried. 

The succession £sJls to be divided among her own relatives in the 
same manner as the husband's falls to be divided among his relatives 
as detailed in Section lY. 
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Account of Law Agent where he is one of Trustees, 82. 
Acts of Parliament — 

Conveyancing (Scotland) Act, 1874, Provisions of, with regard 
to informalities in signing of Wills, 18. 

Married Women's Property (Scotland) Act, 1881, Effect of, in 
regard to succession to moveable property of married women, 
20. 

Titles to Land Consolidation (Scotland) Act, 1868, Provisions of, 
with regard to bequests of heritable property, 29. 

Intestate Moveable Succession Act, 1855, 38, 55. 

Apportionment Act, 1870, 89. 

Savings Banks Acts Amendment Act, 1863, 42. 

Presumption of Life Limitation (Scotland) Act, 1891, 43. 

Trust (Scotland) Act, 1861, 66, 67. 

Trust (Scotland) Act, 1867, 68, 69. 

Trust (Scotland) Amendment Act, 1891, 76. 

Provident Nominations and Small Intestacies Act, 1883, 87. 

Finance Act, 1894, 89. 
Additions to Wills as originally written, 17. 
Advance of Capital of trust estate, Court may authorise, 72. 
Aged imbecility. Wills by persons suffering from, liable to be set 

aside, 5. 
Alterations on Will as originally written, 17. 
Annuities. See Termly Payments. 
Ante-nuptial Contract of Marriage, How far provisions in, affect 

children's claim to legitim, 23. 

Position of funds conveyed in, 52, 53. 
Ascendants, Meaning of term, 36. 

Failing descendants or collaterals, ascendants succeed to heritable 
property of person dying intestate, 36. 

Order of succession among, 36. 
Assumption of Trustees, 67. 
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Bank, Donation iwUr vivos of sum in, 48, 49. 

Donation moriiB causa of sum in, payable to either or survivor, 60. 

May pay money to survivor, 51. 

Remedy of person disputing survivor's right, 61. 
Blind persons. Wills by, 4. 
Brothers german, Meaning of term, 86. 

Consanguinean, Meaning of term, 86. 

Uterine, Meaning of term, 86. 

Cancellation of part of Will, Effect of, 18. 

Caution by Executors Dative is necessary before confirmation Issued, 

69. 
Children cannot be deprived of legitim, 22. 

Debts paid for or loans given to Children are taken into account 
when computing share of legitim, 24. See also Legitim. 

Children's rights from mother's estate, 20, 21. 

Illegitimate Children. See Illegitimate Children. 
Codicil to Will, 18. 

Signing of, 18. 
Collaterals, Meaning of term, 86. 

Succeed to heritable property, &iling descendants of person dying 
intestate, 84, 86. 

Order of Succession among Children, 86. 
Collation, 86, 37. 

Conditions made by parent, restricting marriage of children and other 
similar conditions, 6. 

Made by persons other than parents, 7. 
Confirmation, Definition of, 68. 

Necessary to enable Executor to administer estate, 68. 

How obtained, 68. 

Caution required in cases of Executors Dative, 69. 

In cases where estate does not exceed £600, 69. 

Fees payable in such cases, 69. 

Procedure after Confirmation is obtained, 69. See also Payment of 
Debts of Deceased. 

Procedure after debts provided for, 68. 

Savings Banks may pay sums not exceeding £100 without 
Confirmation, 86. 
Consanguinean Brothers and Sisters, Meaning of, 86. 
Contract of Marriage. See Ante-nuptial Contract of Marriage. 
Conveyancing (Scotland) Act, 1874, Provision of, in regard to infor- 
malities in signing of Wills, 18. 
Court may grant additional powers to Trustees. See Trustees. 
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Court — coiUimied, 

May authorise advance of Capital of trust estate, 72. 

May appoint new Trustees, 75. 

Trustees appointed by Court have no power to assume new Trus- 
tees unless specially authorised, 76. 

May remove Trustees on certain grounds, 76. 

May make special order in cases where investment has been made 
at request of beneficiary, 77. 

May sanction investments by Trustees, 80, 81. 
Courtesy, Husband's right of, meaning and extent of right, 31. 

What is necessary to entitle husband to Courtesy, 82. 

No legal process necessary to complete husband's right, 32. 
Creditor, Executor, Appointment o^and when made, 57. 

Not affected by terms of deceased's Will, 60. 

Must intimate claims within reasonable time, 62. 

Effect of not doing so, 62. See Payment of debts of deceased. 
Crown, Right o^ to property of persons dying without heirs, 36. 

Succeeds to property of illegitimate children dying intestate, sur- 
vived by neither wife nor children, 41. 
Crown Taxes, Payment of, due by deceased, 61. 

Dead's part, Meaning and amount of, 20, 21. 

Deaf and dumb persons. Wills by, 4. 

Death of persons presumed after the lapse of certain period from the 

time they were last heard of. See Presumption of the Death, &c. 
Debts, Payment of debts of deceased. See Payment of Debts of 

Deceased. 
Debts paid for children are taken into account when computing share 

of legitim, 24. 
Deletions on Will as originally written, 17. 
Deposit Receipt. See Bank ; Donations, irUer vivos ; Donations, mortU 

cavLsa. 
Discharge of legitim, 23. 
Dividends. See Termly Payments. 
Division of Estate, When made, 63. 
Divorce, Effect of decree of, on means of husband and wife, 40. 

Equivalent to death of offending spouse, 40. 

Does not affect property subsequently acquired, unless under 
special contract, 40. 

Does not affect the subsequent earnings of guilty party, 40. 

Effect of divorce on donations inter virum et uxorenn, 53. 
Docquet to be used by Notary Public, Justice of the Peace, or Parish 

Minister, when signing Wills on behalf of other persons, 16. 
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Domicile, Meaning of, 26. 
or Origin, 26, 27. 
How Domicile changed, 27, 
Donations made by a person during his life, 47. 
Classes of, 47. 
lider vivos. Meaning of, 47. 

What necessary to constitute, 48, 49. 

Of sum contained in deposit receipt, 48. 

Effect of death of donee before receipt cashed, 48, 49. 

Goyemment duty on, 49. 
Mortis causa, Meaning of, 49. 

Distinction between, and donations inter vivos, 49, 50. 

What necessary to constitute, 49, 50, 51. 

Revocable should donee recover from illness, 50. 

Of sum in bank payable to either or survivor, 50. 

Bank may pay money to survivor, 51. 

Remedy of person disputing survivor's right, 51. 

Government duty on, 51. 
Inter virum et tixorem, Meaning of, 51. 

May be recalled, 51. 

Effect of bankruptcy of donor, 51. 

Distinction between, and mutual gifts, 52. 

Position of funds conveyed in ante-nuptial or post-nuptial 
contract of marriage, 52, 58. 

Donee cannot dispose of or burden property gifted, 53. 

Effect of decree of divorce on, 58. 
Duties of Trustees. See Trustees. 
Duty, Government. See Government Duties. 

Estate Duty. See Government Duties. 
Evidence necessary to establish a donation, 49, 50, 51. 
Excamb ground. Meaning of, 71. 

Executor, distinction between the office of Trustee and Executor, 
54. 

Nature of the office of, 54. 

Has no right merely because of appointment to any part of de- 
ceased's estate, 55. 

May take benefit provided for in Will, 55. 

Classes of Executors, 55. 

Nominate, Meaning of, 55. 

Dative, Meaning of, 55. 

Nominate are preferred above all others, 56. 

Court will recal appointment on just cause shown, 56. 
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Executor — continued. 

Order of preference to office of Executor dative, 56. 

General Disponees, 56. 

Next of kin, 56. 

Widow, 57. 

Creditor, appointment of, and when made, 57. 

Special Legatees, 57. 
Procedure for the appointment of, 57. 

In cases of executors nominate, 57. 

In cases of executors dative, 57. 
Confirmation necessary to enable executor to administer estat-e, 
58. See Confirmation. 

Liability of Executor for Government Duties, 92. 
Extent to which succession to heritable and moveable property can be 
regulated by Will, 20. 

Factors, Trustees may appoint, 69. 

Liability of Trustees for defalcations of, 69. 
Formalities required in connection with signing of Wills, 13. 
Form of Minute of Resignation of trustee, 73. 

Will, 8. 

Will of person who leaves all his property to his wife, 8. 

Will, bequeathing legacies and disposing of remainder of estate, 
9. 

Will, appointing trustees, bequeathing legacies, and disposing of 
remainder of estate, 10. 
Friendly Societies, Payment of sums due to, by deceased, 61. 
Funeral expenses. Payment of, 61. 

Gratuitous trustee, Meaning of, 67. 

General disponees, Appointment of, as Executors dative. See Exe- 
cutors. 
German, Brothers and Sisters, Meaning of, 35. 

Government Duties, Duties payable to Government in respect of 
estate left by deceased persons, 89. 
Duties regulated by Finance Act of 1894, 89, 
List of Duties, 89. 
Estate Duty, 90. 

Table showing rates of duties payable, 90. 
Property from which duty payable, 90. 
On donations, inter vivos, 49. 
Mortis causa, 51. 
Legacies, 63. 
On sums in Savings Bank, 87. 

H 
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Government Duties — continued. 

Aggregation of property forms one estate for the purpose of 

duty, 91. 
Collection and recovery of duty, 92. 
When paid, 92. 
Who are liable for duty, 92. 

Procedure where amount of property is not known, 92. 
Procedure where duty on whole estate is not paid by executors, 93. 
Accounts must be made up as at date of death, 93. 
Provisions with regard to duty from heritable property, 93. 
May be paid by instalments, 93, 94. 
How value of property ascertained, 94. 
Deductions allowed, 95. 

Duties payable on Estates not exceeding £500, 96. 
No duty from estates not exceeding £100, 96. 
Legacy duty. See Legacies. 

Heir-at-law succeeds to heritable property on intestacy, 32. 
Who is, 32, 3a. 
Claiming heritable property is in certain circumstances entitled 

to have the heritable and moveable property accumulated 

into one mass and distributed in equal portions among next 

of kin, as, 37. 
Position of collaterals, 37. 

Issue of predeceasing heir entitled to have estates accumulated, 38. 
Heirs portioners, Who are, 33. 

Right of prsecipuum of eldest of, 33. 

Heir of predeceasing daughter entitled to her share, 34. 

Any of, can insist on property being divided, 34. 

How property divided, 34. 

Sisters succeed as, to heritable property of brother dying intestate 

where no brothers survive, 35. 
Heritable Property, Minors cannot make a Will disposing of, 3. 

Extent to which heritable property can be regulated by Will, 

20, 25, 30. 
Testate Succession to, 27, 29. 
Intestate Succession to, 27. 

(For order of Succession, see Intestate Heritable Succession. ) 
Distinction between heritable property and moveable property, 

27, 28. 
What essential to bequest of, 29. 
Title to heritable property should be completed, 38. 
Debts affecting heritable property, Payment of, 62, 63. 
Government Duties payable from, 90, 91, 93. 
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Holograph Will, MeaniDg of, 12. 

Privileges of, 12. 

Must be subscribed, 13. 
Husband, Gift by husband to wife. See Donations inter virum et 
uxorem. 

Mutual gifts between husband and wife, 52. 
Husband's rights from wife's moveable estate, 20, 21. 

Rights from wife's heritable property. See Courtesy. 

Idiot cannot make a valid Will, 3. 
Illegitimate children, Who are, 40, 41. 

Do not succeed to property unless under a Will, 41. 

Estate of illegitmate children dying intestate survived by neither 

wife nor children goes to Crown, 41. 
Application by illegitimate children to Queen's and Lord Treasurer's 
Remembrancer for gift of property belonging to parents, 
41. 
Illegitimate children may dispose of their property by Will, 41. 
Exception to above rule as to succession by illegitimate children 
where money deposited in a Savings Bank, 42. 
Imbecility, Aged, Wills by persons suflfering from, liable to be set 

aside, 5. 
Informalities in regard to signing of Wills, 18. 
Initials, Signing of Will by, 15. 
Insane peison cannot make a valid Will, 3. 
Insanity of testator ground for setting aside Will, 4. 

After making Will, 5. 
Inter vivos Donations. See Donations, irUer vivos. 
Intestate succession. Meaning of, 27. 
Intestate heritable succession, 32. 
Estate goes to heir-at-law, 32. 
Heir must be legitimate, 32. 
Preference given to descendants, 33. 
Failing sons, daughters succeed, 33. 
Right of eldest daughter, 33. 
Heir of daughter entitled to her share, 34. 
Any of daughters can insist on property being divided, 34. 
How property divided, 34. 
Failing descendants, collaterals succeed, 34. 
Meaning of term 'collaterals,' 35. 
Position of brothers and sisters german, 35. 
Position of brothers and sisters consanguinean, 35. 
Position of brothers and sisters uterine, 35. 



116 INDEX, 



Intestate heritable succession — continued. 

Order of succession among collaterals, 35. 

Failing descendants or collaterals, ascendants succeed, 35. 

Meaning of term ^ ascendants/ 36. 

Order of succession among ascendants, 36. 

Failing heirs, property goes to Grown, 36. 

Heir to heritage is in certain circumstances entitled to have 
heritable and moveable property accumulated into one mass 
and distributed in equal portions among next of kin, 36, 37. 

Position of collaterals, 37. 

Issue of predeceasing heir entitled to have estate accumulated, 38. 
Intestate Moveable Succession. For order of succession and persons 
among whom estate divided, see Table in Appendix beginning 
at p. 99. 
Investment of Trust Funds, 78. 

Duty of trustees with regard to, 78. 

Rule to be applied where trustees are sought to be made per- 
sonally responsible for bad investment, 79. 

List of securities in which trustees may invest unless specifically 
prohibited in Will from so doing, 79, 80, 81, 82. 

Power of Court to sanction investments, 80, 81. 

Debenture Stock, 82. 

Liability of trustees buying or holding shares in Joint Stock or 
other trading Company, 85. 

Trustees are not chargeable with breach of duty for lending money 
on security of property on certain conditions, 77. 

Extent of liability of trustees where money is improperly advanced, 
77. 

Court may make special order in cases where investment has 
been made at request of beneficiary, 77. 

Jaa relidce^ Meaning and amount of, 20, 21. 

Right to, not lost by lapse of time short of forty years, 21. 
Justice of the Peace, Signing of Wills by, on behalf of other persons, 
4, 15. 

Form of docquet to be appended to Will, 16. 

penning to Terce, 31. 

Law Agent, Trustees may appoint, 69. 

Account when he is one of trustees, 82. 
Law which regulates the succession to property of a deceased person, 

26. 
Lease, Trustees may grant, 70. 
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Legacy, Verbal, valid to extent of £8, 6s. 8d., 6. 

Not due unless legatee survive testator, 63. 

When payable, 63. 

Government Duty on, 63, 96. 

Table of duty payable, 96, 97. 

Payment of Duty, 97. 

No duty from estates not exceeding £1000, 97. 
Legatees, Special, Appointment of, as Executors dative, 57. 
Legitim, Meaning and amount of, 20, 21. 

Who may claim, 22. 

Children cannot be deprived of, by Will, 22. 

How legitim excluded, 23. 

Effect of renunciation or discharge of legitim by child, 23. 

How far provisions in Ante-nuptial Contract of Marriage affect 
children's claim to, 23. 

Deductions to be made from legitim in respect of debts pcdd for or 
loans given to child, 24. 

Provisions in parent's Will in lieu of, 25. 
Loans given to children are taken into account when computing share 

of legitim, 24. 

Making of Will does not dispossess the testator of the use of his or her 

means or property, 1. 
Marginal additions on Will, Effect of, 17. 
Mark, Signing of Will by, 15. 

Marriage, Effect of condition in parent's Will restricting marriage of 
children and other similar conditions, 6. 

Effect of conditions made by person other than a parent, 7. 
Married Woman, Will by, 3. 
Married Women's Property Act, Effect of, on succession to married 

women's property, 20. 
Mind, Partial unsoundness of mind does not deprive testator of 

capacity to make a Will, 6. See Insanity. 
Minors, Will by, 8. 

Mortis causa Donations. See Donations Mortis causa. 
Mournings, Payment of, for widow and family, 61. 
Moveable Property, Extent to which moveable property can be regu- 
lated by Will, 20. 

Testate Succession to, 27. 

Intestate Succession to, 27. (For order of succession, see Table of 
Intestate Succession in Appendix, beginning at p. 99.) 

Distinction between moveable property and heritable property, 
27, 28. 
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Next of Kin, Appointment of, as executors dative. See Executors. 
Notary Public, signing of Wills by, on behalf of other persons, 4, 16. 
Form of docquet to be appended to Will, 16. 

Parish Minister, Signing of Wills by, on behalf of other persons, 4, 16. 
Cannot act except in his own Parish, 16. 
Form of docquet to be appended to Will, 16. 
Parliament, Acts of Parliament. See Acts of Parliament. 
Payment of debts of deceased, 60. 

Where estate is not able to pay in full, 60. 
Privileged debts, 60. 
What are, 60. 

When these may be paid, 61. 
Trustees and executors may insist on debts being constituted by 
decree of Court, 61, 70. 
Expenses of so doing, 62. 

Procedure where debt is on bill, bond, or other similar writ- 
ing, 62. 
Creditors must intimate their claim within reasonable time, 62. 

Effect of their not so doing, 62. 
Debts affecting heritable property, 62. 

Provision for payment should be made, 63. 
Pensions. See Termly Payments. 

Policies of Assurance, Proceeds of, over deceased's life included in claim 
for legitim, 21. 
Sums payable under, do not fall under rule as to termly payments, 

39. 
Provisions of Presumption of Life Limitation Act do not apply 
to, 46. 
Post-nuptial Contract of Marriage, Position of fiinds conveyed in, 62, 63. 
Powers of Trustees. See Trustees. 
Praecipuum, Right of, of eldest of heirs portioners, 33. 
Presumption of the death of persons after the lapse of a certain period 
from the time they were last heard of, 42. 
Provisions of Presumption of Life Limitation (Scotland) Act, 

1891, 43. 
Application to Court by persons entitled to succeed to property on 

the death of absent persons, 43. 
Person entitled to property may, notwithstanding judgment of 
Court, recover it, if demand is made within a certain period, 

44. 
But is not entitled to income from property prior to notice of 
demand, 44. 
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Presumption of Death — continued. 

Persons denuding of estate must grant all necessary deeds in 
favour of person legally entitled to property, 45. 

Where property has been burdened for debt, 46. 

Right to recover property excluded after thirteen years, 45. 

Act does not apply to policies of assurance, 46. 
Privileged debts, Payment of, 60. 

What are, 61. 
Pupils, Wills by, 8. 
Purchase of trust property by trustees, 84* 

Queen's and Lord Treasurer's Remembrancer, Application to, by 
illegitimate children for gift of property belonging to their parents, 
41. 

Quorum, Majority of trustees a, 67. 

Majority must consult wishes of minority in important matters, 
67. 

Rent of deceased's house. Payment of, 61. 

From heritable property. See Termly Payments. 
Renunciation of legitim, 23. 
Requisites of Will, 2. 
Resignation of trustee, 67. 

Trustee cannot resign if he* take legacy bequeathed as a condition 
of accepting office, 67. 

Mode of Resignation, 73. 

Form of Minute of, 73. 

Intimation of, 74. 
Responsibilities of Trustees. See Trustees. 

Salaries. See Termly Payments. 

Sale of trust estate by trustees, 71. 

Savings Bank, Provisions with regard to money lodged in, 86. 

May pay sums not exceeding £100 without confirmation to 

persons nominated by deceased, 86. 
Provisions in cases where there has been no nomination, 86, 87. 
Directors may pay without confirmation to persons entitled to 

money, 87. 
No claim against bank by other persons in respect of payments 

made, 87. 
Remedy of such other persons, 87. 
Conditions to be observed where funds exceed £80, 87. 
Payment of Government Duty, 87. 
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Service to Terce, 31. 
Sickbed expenses, Payment of, 61. 
Signature to Will may be in pencil or ink, 14. 
Signing of Will, 12. 

Directions for, 18, 14. 

By initials, 15. 

By mark, 15. 

By stamp, 15. 
Codicil to Will, 18. 
Solicitor should be employed to prepare Will, 8. 

To make widow's right of terce effectual, 31. 
Complete title to heritable property, 38. 
Settle Government Duties, 96. 
Special Legatees, Appointment of, as Executors Dative, 57. 
Stamp Duty, none required for Will, 6 
Stamp, Signing of Will by, invalid, 15. 

Step-children are not entitled to claim any part of legitim from step- 
father or step-mother's estate, 22. 
Stockbroker, Liability of trustees for defalcations of, 69 . 
Succession to the property of a deceased person, 26. 

By what law is Succession regulated, 26. 

Kinds of Succession, 27. 

Testate Heritable Succession, 27. 

Intestate Heritable Succession, 27. (For order of Succession, see 
Intestate Heritable Succession.) 

Testate Moveable Succession, 27. 

Intestate Moveable Succession, 27. (For order of Succession, see 
Table of Intestate Succession in Appendix.) 

Table showing Government Duties payable, 90. 

Legacy Duties payable, 96, 97. 

Distribution of moveable estate of persons dying intestate, 99. 
Taxes, Payment of, 61. 
Terce, Widow's right of, 30. 

How to make right effectual, 31. 

Kenning to terce, 81. 

Service to terce, 31. 

Procedure where widow allows property to suffer damage, 31. 

Effect of decree of divorce on, 81. 
Termly payments, Determination of right to, where the person 
entitled thereto dies during currency of term, 89. 

Rule does not apply to Policies of Assurance, 89. 

Nor where there is a stipulation to contrary effect, 40. 
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Testate Succession, Meaning of, 27. 
Testator, "Who is, 1. 

May alter Will up to last moment of life, 1. 
Testing Clause, Essentials of, 15. 
Title to heritable property should be completed, 38. 
Titles to Land Consolidation (Scotland) Act, 1868, Proyisions of, 

with regard to bequest of heritable property, 29. 
Trust funds, Application of, 72. 

Investment of. See Investment of Trust Funds. 
Trustees and Executors, Distinction between, 54. 
Trustees, Duties, powers, and responsibilities of, 64. 

Persons entitled to act as, 64, 65. 

General duties of trustees defined, 65. 

Effect of clause in Will freeing trustees from responsibility, 
66. 

Acts of Parliament regulating duties of, 66, 67. 

Gratuitous trustees. Meaning of, 67. 

May in general resign office, 67. 

Mode of resignation, 73. 

Intimation of resignation, 74. 

Cannot resign if they accept legacy bequeathed as a condition of 
accepting office, 67. 

May assume new trustees, 67, 75. 

Procedure where trustee desiring to retire is sole trustee, 74. 

Procedure where new trustees cannot be assumed, or when trustee 
becomes insane or incapable of acting, 75. 

Majority of trustees a quorum, 67. 

Majority must consult wishes of minority in important matters, 
67. 

Are each only liable for own acts and intromissions, 68. 

Are not liable for omissions, 68. 

Have power to appoint factors and law agents, and to pay them 
a suitable remuneration, 69. 

Liability of trustees for defalcations of &ctor, 69. 

Liability of trustees for de&lcations of stockbroker, 69. 

Trustees have power to discharge trustees who have resigned and 
representatives of trustees who have died, 70, 73. 

Grant leases of heritable estate, 70. 

Uplift debts due to deceased, 70. 

Compromise or submit and refer all claims connected with the 
trust estate, 70. 

Grant deeds, 70. 

Pay debts due by deceased, 70, 
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Trustees — continv>ed. 

Court may grant following powers to trustees : — 

To sell estate, 71. 

Grant feus or long leases, 71. 

Borrow money, 71. 

Ezcamb ground, 71. 
Beneficiaries may authorise trustees to do any of the foregoing 

acts, 71. 
Trustees may sell either by public roup or private bargain, 71. 
Trustees may, by authority of the Court, advance part of the 

capital of the trust estate, 72. 
Court may appoint new trustees, 75. 

Trustees appointed by Court have no power to assume new trus- 
tees unless specially authorised, 76. 
Trustees may be removed by Court on certain grounds, 76. 
Trustees are not chargeable with breach of duty for lending 

money on security of property on certain conditions, 77. 
Extent of liability of trustees where money is improperly advanced, 

77. 
Court may make special order in cases where investment has 

been made at request of beneficiary, 77. 
Liability of trustees for debts of trust, 82. 
Law Agent's account where he is one of trustees, 82. 
Trustee or firm of which he is a partner cannot contract for work 

to be done with reference to trust estate, 83. 
Exception to rule, 84. 
Purchase of trust property by trustee, 84. 
Trustees carrying on business of deceased, 84. 
Effect of trustees trading with trust money, 84. 
Liability of trustees buying or holding shares in Joint Stock or 

other trading Company, 85. 

Uterine Brothers and Sisters, Meaning of, 35. 

Verbal Legacy valid to extent of £8, 6s. 8d., 6. 
Verbal Will invalid, 6. 

Wages of deceased's servants, Payment of, 61. 
Widow, Appointment of, as Executor dative, 57. 
Widow's right of jus relictoe. See Jics Relictce, 

Terce. See Terce. 
Wife. Gift by wife to husband. See Donations irUer virum et 
uxorem. 

Mutual gifts between wife and husband, 52. 
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Will, Making of Will does not dispossess testator of the use of his or 
her means or property, 1. 
May be altered by testator up to the last moment of life, 1. 
Requisites of, 2. 
Who may make a Will, 2. 
By idiot, 3. 
By insane person, 3. 
By married woman, 3. 
By minor, 3. 
By pupil, 8. 

By persons unable to read or write, 4, 15. 
By blind persons, 4. 
By deaf and dumb persons, 4. 
Signing of Will by Notary Public, Justice of the Peace, or Parish 

Minister on behalf of other persons, 4. 
Docquet to be appended to such Will, 16. 
How a Will may be set aside, 4. 

Insanity of testator, 4. 

Aged imbecility, 5. 
Must be in writing and subscribed by testator, 6, 13. 
Does not require stamp, 6. 
Efifect of condition in Will by parent restricting marriage of 

children and other similar conditions, 6. 
Conditions made by persons other than as parent, 7. 
Forms of Wills, 8. 

Of person who leaves all his property to wife, 8. 

Bequeathing legacies and disposing of remainder of estate, 
9. 

Appointing Trustees, bequeathing legacies and disposing of re- 
mainder of estate, 10. 

Holograph Will, 12. 
Signing of Will, 12. 

Written by other person for testator's signature, 13. 
Formalities required in connection with, 13. 
Effect of informalities in Will, 18. 
Signature to Will may be in pencil or ink, 14. 
Effect of Signature by initials, 15. 
Mark, 15. 
Stamp, 15. 
Effect of alterations, additions, or deletions on Will as originally 

written, 17, 18. 
Codicil to WiU, 18. 
Signing of, 18. 



124 INDEX, 



Will — coniinued. 

Made out of United Kingdom valid if made according to the law 
of the place where signed, 18. 

Jus relictce cannot be excluded by Will, 21. 

Legitim cannot be excluded by Will, 21. 

Effect of provision in Will in lieu of legitim, 25. 

Extent to which succession to heritable and moveable property 
can be regulated by Will, 20, 25, 29, 30. 
Witnesses to signing of Will, 13, 14. 

Codicil, 18. 

Should not be interested in deed, 14. 
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